
Centre City 
Development 
Corporation 

City Council Hearing of February 26, 2008 (dated February 19, 2008) - Item No. 333. 

Supplement to Centre City Development Corporation (CCDC) Staff Report (No. CCDC -
08-03) in Response to Correspondence received from Katheryn Rhodes and Conrad 
Hartsell, M.D. regarding "Citizen Appeal of the Navy Broadway Complex for by Katheryn 
Rhodes and Conrad Hartsell, MD." 

DATE ISSUED: 

ATTENTION: 

February 25, 2008 
Supplement to Report No. CCDC-08-03 

Council President and City Council 
Docket of February 26, 2008 

ORIGINATING DEPT.: Centre City Development Corporation 

SUBJECT: 

COUNCIL DISTRICT: 

REFERENCE: 

Navy Broadway Complex — Appeal of Environmental 
Determination — Marina and Columbia Sub Areas of the Centre 
City Redevelopment Project-PUBLIC HEARING 

Two (2) 

Development Services Department's (DSD's) Navy Broadway 
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Development Corporation (CCDC) Report dated October 20, 2006; 
CCDC Report dated July 20, 2007, CCDC Initial Study for the 
Superseding Master Plan and Phase I Buildings for the Navy 
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Redevelopment Project, certified in February 2006. 
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STAFF CONTACT: Eli Sanchez, Senior Project Manager-Real Estate 
(619)533-7121 

OWNER: United States Navy 
APPLICANT; Manchester Financial Group 
APPELLANTS: San Diego Navy Broadway Complex Coalition and Katheryn 
Rhodes and Conrad Hartsell M.D. 

Purpose of Supplement to Staff Report: 

On December 1, 2007, the Briggs Law Corporation filed an appeal of the Centre City 
Development Corporation (CCDC) Board's November 28, 2007 decisions to adopt the 
November 27, 2007 Development Services Department (DSD) Superseding Master Plan CEQA 
21166 Evaluation and to re-approve its consistency determination for the Superseding Master 
Plan and Basic Concept/Schematic Drawings for Buildings 2A, 2B, 3A and 3B of the NBC. The 
appeal was filed on behalf of the San Diego Navy Broadway Complex Coalition and Katheryn 
Rhodes and Conrad Hartsell, M.D. 

On February 19, 2008, Appellants Katheryn Rhodes and Conrad Hartsell, M.D. submitted to the 
City Council additional correspondence in connection with the December 7, 2007 Appeal, 
referred to by Appellants as "Citizens Appeal of the Navy Broadway Complex." The 
correspondence does not focus on whether the circumstances set forth in Public Resources Code, 
section 21166 have occurred in relation to the NBC project. Rather, the correspondence alleges 
a fault investigation is required at this time connection with CCDC's consistency determination 
pursuant to CCDC's obligations under the Development Agreement. 

Notably, CCDC's consistency determination is not appealable to the City Council. (See San 
Diego City Attorney Memorandum of Law (Sept. 15, 2006) to Honorable Mayor and City 
Council, and Nancy Graham, Re. "Navy Broadway Complex and the City's Right to Review 
Consistency Determination of Centre City Development Corporation".) The San Diego City 
Attorney has, however, determined that any CEQA determination associated with CCDC's 
consistency determination is appealable to the City Council under Public Resources Code, 
section 21151, subdivision (c). (See San Diego City Attorney Memorandum (Oct. 4, 2006) to 
Honorable Mayor and Members of the City Council, Re. "Applicability of Public Resources 
Code Sections 21166 and 21151(c) to the Navy Broadway Complex Project".) 

No new information is presented in Appellants' February 19, 2008 correspondence that is 
relevant to the CEQA question before the City Council, i.e., whether there is substantial evidence 
of substantial changes in the project or the circumstances under which the project is undertaken, 
or new information of substantial importance concerning the project, that would suggest the 
project will result in new significant environmental effects or a substantial increase in the 
severity of previously identified significant effects. (See Pub. Resources Code, § 21166). 



Council President and City Council Supplement to Report No.: CCDC-08-03 
Docket of February 26, 2008 
Page 3 

This supplement to the CCDC's February 20, 2008 staff report responds to the new issues raised 
in Appellants' February 19, 2008 correspondence. Staff responds to the specific issues raised in 
the correspondence as follows: 

Issue I1: Appellants allege the City Council has "been given false information by Bob Manis of 
DSD and Nancy Graham of CCDC that a valid fault investigation is not required at the CEQA 
checklist stage for Special Studies Zones. ... "[sjubmittal of a valid fault investigation during the 
CEQA checklist stage should have been accomplished at Project Submittal on June 30, 2006, 
almost 20 months ago to resolve this outstanding problem." 

Response 1: Appellants overstate the relationship between the California Environmental Quality 
Act (CEQA) (Pub. Resources Code, § 21100 et seq.) and the City's geotechnical study 
requirements. The 1992 Final EIR/EIS prepared for the Navy Broadway Complex (NBC) 
project identified the site as having potentially significant geological impacts. (1992 Final 
Environmental Impact Report (EIR)/Environmental Impact Statement (EIS), p. 4-147.) The 
Final EIR/EIS concluded that these impacts could be mitigated to a less than significant level 
through compliance with federal, state, and local building codes. (Ibid.) CCDC's and DSD's 
recent process for determining whether Public Resources Code section 21166 requires a new 
environmental document in connection to CCDC's approval of the Superseding Master Plan and 
Phase I Buildings (Blocks 2 and 3) does not change that conclusion: compliance with building 
codes and the recommendations contained in the site-specific geotechnical studies that will be 
required later in the development process will identify and reduce any potential seismic activity 
risks to a less than significant level. (1992 Final EIR/EIS, p. 4-147; see also 2006 Downtown 
Community Plan Final EIR, p. 5.5-9.) 

Much of Appellants' contentions rest on the theory that a fault investigation is required at the 
"CEQA checklist phase." CEQA does not, however, prescribe a "CEQA checklist stage." 
Appellants may be confusing the determination of whether to prepare a subsequent or 
supplemental EIR with the initial study phase of CEQA. An initial study is a "preliminary 
analysis prepared by the lead agency to determine whether an EIR or a negative declaration must 
be prepared or to identify the significant environmental effects to be analyzed in an EIR." 
(CEQA Guidelines2, § 15365.) Appendix G to the CEQA Guidelines contains a sample 
"environmental checklist form" that satisfies the requirements for initial studies when used in 
conjunction with the sample "environmental information form" (Appendix H). (CEQA 
Guidelines, § 15063, subd. (f).) Once a Final EIR has been certified for a project - as was the 
case with the NBC project in 1992 - an initial study is not required to determine whether a 
subsequent or supplemental EIR is required pursuant to Public Resources Code, section 21166 
and CEQA Guidelines, sections 15162, 15163. (See CEQA Guidelines, § 15164, subd. (e); 
Benton v. Bd. of Supervisors of Napa County (1991) 226 Cal.App.3d 1467, 1483.) Rather, the 
agency determining whether a subsequent or supplemental EIR is required need only provide a 

1 / For ease of reference, this supplemental report assigns numbers to the issues raised in the 
correspondence and staff responses. 
2 / The CEQA statute is implemented through the "CEQA Guidelines" at Title 14, Ca. Code 
Regs., § 15000 et seq. 



Council President and City Council Supplement to Report No.: CCDC-08-03 
Docket of February 26, 2008 
Page 4 

brief explanation of the decision not to prepare a subsequent or supplemental EIR in the record. 
(See Ibid.) Here, in an abundance of caution, CCDC used a checklist similar to the traditional 
initial study checklist in order to fully document its determination that no subsequent or 
supplemental EIR is necessary, which determination DSD subsequently confirmed. 

Issue 2: Appellants state, "[i]n order for us to not constantly appeal, please have CCDC reunite 
the qualitative and quantitative Consistency Analysis Hearings so the project is looked at, and 
voted on by CCDC as a whole. One Master Plan - One Project - One Hearing - One Vote. 
Segmenting the project in separate parts is wasting everyone's time and money." 

Response 2: The NBC project was approved by the City in 1992 when the City entered into the 
Agreement between the City of San Diego and the United States of America Adopting a 
Development Plan and Urban Design Guidelines for the Redevelopment of the Navy Broadway 
Complex (Development Agreement). The Development Agreement governs the subsequent 
approval process for the NBC project. Under the terms of the Development Agreement, CCDC 
has responsibility for determining whether the private developer's proposals for the NBC project 
are consistent with the goals and policies set forth in the Development Agreement's 
Development Plan and Urban Design Guidelines. The Development Agreement contemplates 
that the developer will submit plans to CCDC for its consistency review and determination in 
four steps. Section 5.2, subdivisions (a) through (d) of the Development Agreement detail 
requirements for each of these stages. CCDC is not "segmenting" the project by choice. Rather, 
CCDC's approval process complies with the steps mandated in the Development Agreement. 
Neither CCDC nor the City has the authority to "reunite the qualitative and quantitative 
Consistency Analysis Hearings" as requested by Appellants. Rather, the City, CCDC, and 
Manchester are all bound to follow the requirements of the Development Agreement. 

Issue 3: Appellants reference the County Office of Emergency Preparedness (OEP) and 
discussions regarding the U.S. Department of Homeland Security. Appellants note the next 
UDC meeting is on February 21, 2008, at which an earthquake tabletop exercises will be 
performed by the County. 

Response 3: It is unclear how the information provided by Appellants regarding OEP is relevant 
to CCDC's determination that no further environmental documentation is required for the NBC 
project. Issues regarding the federal Department of Homeland Security are beyond CCDC's and 
the City's jurisdiction. Appellants have not provided information indicating a subsequent or 
supplemental EIR is required or that the City or CCDC is violating any rule, regulation, or law 
applicable to the NBC project. 

Issue 4: Appellants inquire about fault investigations for the Hilton tower south of the 
Convention Center, the existing Manchester tower, the existing Convention Center Expansion, 
the Broadway Pier and B Street Pier Cruise Ship Terminal Improvements, the Old Police 
Headquarters and Sunroad's leasehold on Harbor Island. 

Response 4: None of the projects identified by Appellants (other than the NBC project) is 
before the City Council at this time in connection with the NBC project. The City Council 
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proceeding considers the CCDC determination that no further environmental review is required 
for the NBC project in connection with CCDC's approval of the Superseding Master Plan and 
Phase I Buildings (Blocks 2 and 3). The question before the City Council is whether the City 
Council should uphold CCDC's determination that no further CEQA review is required. 

Issue 5: Appellants state, "[t]he City of San Diego Information Bulletin 515 states that 
geotechnical reports are required at project submittal unless a written request for exception is 
provided. Manchester and the Navy never asked for a written exception at their project submittal 
of June 30, 2006." 

Response 5: Appellants misconstrue Bulletin 515. Bulletin 515 states that geotechnical studies 
are required for Development Permits, Subdivision Approvals, and Grading Permits. The 
Appellants either ignore or fail to understand that Manchester is not seeking, and CCDC has not 
granted, any development permits, subdivision approvals, or grading permits at this time. 
CCDC's only task under the Development Agreement is to perform the consistency review of 
Manchester's proposed submittals to determine if such submittals are consistent with the 
aesthetic and land use criteria set forth in the Development Agreement and Urban Design 
Guidelines. Neither CCDC nor the City can lawfully exceed the scope of their authority granted 
under the Development Agreement. 

CCDC's consistency determination is only a middle step in the process that began in the early 
1990s when the NBC project was first proposed, culminating in the certification of the Final EIR 
and approval of the Development Agreement. The development process is therefore past the 
initial "project submittal" phase, which occurred in the early 1990s in connection with the City's 
approval of the Development Agreement. A geologic investigation was performed at that time. 
(Woodward-Clyde Consultants, Additional Geologic, Seismic and Geotechnical Studies, Navy 
Broadway Complex, San Diego CA (Sept. 5, 1990).) The development process for the NBC 
project has not yet reached the grading/construction permit phase, which will occur after CCDC 
has determined project design submittals are consistent with the criteria specifically delineated 
by the Development Agreement. When Manchester applies to the City for its 
construction/grading pennit(s), a geotechnical study will be performed as required by the City's 
Geotechnical Study Requirements. 

Issue 6: Appellants reference the County of San Diego's "Guidelines for Determining 
Significance, Geologic Hazards" (July 30, 2007). Appellants state the County Guidelines state 
that an adequate fault investigation is needed at the CEQA checklist stage for projects in Alquist-
Priolo or Special Study Zones, like downtown San Diego. Appellants request that the City ask 
the County to explain the requirements of an adequate fault investigation for the CEQA checklist 
stage in Special Study Zones. 

Response 6: The City relies on its own Technical Guidelines for Geotechnical Reports (1988), 
data from the Seismic Safety Study (1995), its Significance Thresholds (2007) and project 
specific geotechnical and/or soils investigations in performing CEQA review. It does not rely on 
the County of San Diego's guidance document in performing CEQA review. With regards to 
the "CEQA checklist stage," see Response 1 above. 
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Issue 7: Appellants reference San Diego Municipal Code, section 154.0203 subdivision (a)(1), 
regarding fault investigations. Appellants do not provide reasons why they believe CCDC and/or 
the City has failed to comply with Municipal Code, section 154.0203. 

Response 7: Appellants misunderstand CCDC's role in the approval process for the NBC 
project. CCDC's consistency determination does not trigger the City's requirements for 
submission of a geotechnical report. As relevant to the NBC project, the Cityrequires 
submission of geotechnical reports for projects located in HCZ 13 andHCZ 31 (such as the NBC 
she) before approval of a grading permit and/or building Permit. (City of San Diego, 
Information Bulletin 515, (Oct. 2006); City of San Diego Land Development Code, § 145.0203, 
Table 145-02A.) The Development Agreement grants the City, and not CCDC, the authority to 
issue building and related permits for structures not to be occupied by the Navy. (See 
Development Agreement, § 5.6.) Although construction, grading and excavating phasing of the 
NBC project has yet to be determined, at a minimum, site-specific geotechnical studies will be 
performed prior to the City's issuance of any building and/or grading permits. (See Ibid.) Thus, 
and consistent with the conclusions of the 1992 Final EIR/EIS and the 2006 Community Plan 
EIR, design and construction conducted in conformance with the federal building codes, the San 
Diego Municipal Code, the Uniform Building Code, and the recommendations contained in the 
site-specific geotechnical studies will reduce any potential geologic impacts to a less than 
significant level. (1992 Final EIR/EIS, p. 4-147; see also 2006 Downtown Community Plan 
Final EIR, p. 5.5-9.) ! 

Issue 8: Appellants state, "Page 4 - Step 7 - Geologic Hazard Category and Earthquake Fault 
Buffer requires that evidence be submitted for fault buffer in Alquist-Priolo and Special Studies 
Zones, like downtown San Diego." Appellants claim CCDC and the City cannot look at plans 
until Fault Buffer setbacks are established. 

Response 8: Appellants misunderstand the role of CCDC's consistency determination in the 
development process of the NBC project as set forth in the Development Agreement. CCDC's 
consistency determination only considers whether the private developer's plan submittals are 
consistent with the aesthetic and land use criteria specifically set forth in the Development 
Agreement. CCDC does not have authority to impose conditions upon Manchester that are not 
germane to the consistency review process set forth in the Development Agreement. 

As noted in Response 5, the development process is past the initial "project submittal" phase, 
which occurred in the early 1990s in connection with the City's approval of the Development 
Agreement. A geologic investigation was performed at that time. (Woodward-Clyde 
Consultants, Additional Geologic, Seismic and Geotechnical Studies, Navy Broadway Complex, 
San Diego CA (Sept. 5, 1990).) CCDC's consistency determination under the Development 
Agreement does not trigger preparation of a geologic investigation. That requirement will be 
triggered when Manchester applies for a grading and/or construction permit.' (City of San Diego, 
Information Bulletin 515, (Oct. 2006); City San Diego Land Development Code, § 145.0203, 
Table 145-02A.) If the geotechnical study prepared in connection with the grading/construction 
permit(s) identifies an active fault beneath the NBC site, setback requirements will be imposed 
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and the development plans for the NBC project will have to be modified accordingly before any 
permits will be issued. 

Issue 9: Appellants reference a Report of Affidavit prepared by now-Supreme Court Justice 
Antonin Scalia regarding the Coastal Zone Management Act. The affidavit states that 
"[ejxcluded from the coastal zone are lands the use of which is by law subject solely to the 
discretion of or which is held in trust by the Federal Government, its officers or agents." 

Staff Response: The affidavit is an exhibit to a Request for Judicial Notice filed by Manchester 
in litigation against the Coastal Commission regarding the intent and interpretation of the Coastal 
Zone Management Act (CZMA). It is a legal opinion written in 1976 by Justice Scalia when he 
was still a US Attorney. It is not a ruling by Justice Scalia in his current capacity as a Supreme 
Court Justice. Issues regarding the Coastal Zone Management Act are not relevant to CCDC's 
consistency determination. The project site is under the jurisdiction of the Federal government 
and therefore, subject to NEPA. Whether the project will require a coastal development permit 
is an issue currently pending in federal court. Whether supplemental consistency review will be 
required by CZMA is also an issue before the court and is a determination to be made by the 
Navy and the Secretary of Commerce. This issue is, therefore, directed toward the Navy and its 
site developer, not CCDC or the City. 

Conclusion: 

The new information provided by Appellants does not rise to the level of substantial evidence 
supporting a conclusion under CEQA that the NBC project may result in new or substantially 
more severe significant impacts beyond those previously disclosed. Moreover, the City's 
regulations relating to geologic investigation provide that the kind of studies requested by 
Appellants are not required at this stage of the development process, although they will certainly 
be triggered later in the process. CCDC staff therefore recommends the City Council deny the 
Appeal. 

Respectfully submitted, ConcuBred by: 

Eli Sanchez Nancy (?. Graham 
Senior Project Manager President 

2/J£k 
Brad S. Richter 
Current Planning Manager 
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RECOMMENDATIONS 2 / 2 6 

COMMUNITY PLANNING GROUP /STAFF'S /PLANNING COMMISSION 

Project Manager must complete the following information for the Council docket: 

CASE NO. Resolution No.s 2007-06 through 2007-07 

STAFF'S 
Please indicate recommendation for each action, (ie: Resolution / Ordinance) 
Staff recommends that the City Council resolve to: 

1. DENY the appeal; 

2. UPHOLD the environmental determination; and 

3. Make an express finding that the information submitted by the appellants does not constitute substantial 
evidence of substantial changes in the project or the circumstances under which the project is undertaken, or 
new information of substantial importance concerning the project that would sup^est the nrniect will result in 
new significant environmental effects or a substantial increase in the severity of previously identified significant 
effects. 

CENTRE CITY DEVELOPMENT CORPORATION 
(List names of Commissioners voting yea or nay) 

YEAS: Directors Maas, Kilkenny, LeSar, and McNeely 
NAYS: None 
ABSTAINING: Directors Brown and Cruz 

TO: (List recommendation or action) 
On November 28, 2007 the Centre City Development Corporation Board adopted: 
A resolution (No.2007-06) finding that based on all of the information in the record, the Board hereby adopts the 
analysis and conclusions of the November 27,2007 "Superseding Master Plan CEQA 21166 Evaluation" performed and 
prepared by the San Diego Development Services Department for the Navy Broadway Complex; and that based on all 
the information in the record, including the November 27, 2007 "Superseding Master Plan CEQA 21166 Evaluation" 
performed and prepared by the San Diego Development Services Department for the Navy Broadway Complex, no 
Subsequent or Supplemental EIR is required for the Navy Broadway Complex Project pursuant to Public Resources 
Code, section 21166 and California Code of Regulations, Title 14, sections 15162 and 15163; and 

A resolution (No.2007-07) finding that CCDC ResoluiJon'i2007-p6 regarding the November 27, 2007 "Superseding 
Master Plan CEQA 21166 Evaluation" performed and prepared by the San Diego Development Services Department for 
the Navy Broadway Complex, the recitals and findings contained therein and attachments thereto, are incorporated 
herein by reference as though fully set forth in full; that th'e CCDC staff recommendation for the consistency 
determination for the Superseding Master Plan is re-approved and incorporated herein as though set forth in full, and 



that ^sf^L^9£SjP> foz Board hereby finds that the Superseding Master Plan submission is consistent with the 
Devei&pm^hl-PlSn and Urban Design Guidelines as defined in the NBC Agreement and attached thereto; that the CCDC 
staff recommendation on the consistency determination for Basic Concept/Schematic Drawings for Buildings 2A, 2B, 
3A and 3B of the Navy Broadway Complex Project are re-approved and incorporated herein as though set forth in full, 
and that based thereon, the Board hereby finds that the Buildings 2A, 2B, 3A and 3B Basic Concept/Schematic 
Drawings submissions are consistent with the Development Plan and Urban Design Guidelines as defined in the Navy 
Broadway Complex Agreement and attached thereto; and the following requirement is retained as a condition of this 
consistency determination: 

Indemnification: 
That Manchester Pacific Gateway ("DEVELOPER") shall protect, defend, indemnify, and hold the Centrte City 
Development Corporation ("CCDC"), its appointed officials, officers, representatives, agents and employees, 
harmless from and against any and all claims asserted or liability established which arise out of or are in any 
manner directly or indirectly connected with the consistency determination issued by CCDC for development of 
the Navy Broadway Complex and Navy Administration Building, located within the Marina and Columbia Sub 
Areas of the Centre City Redevelopment Project, in the City of San Diego. Such indemnification shall include 
all costs and expenses of envestigating and defending against same, including without limitation, attorney fees 
and costs, provided, however, that DEVELOPER'S duty to indemnify and hold harmless shall not include any 
claims or liability arinsing from the established active negligence, sole negligence, or sole willful misconduct of 
CCDC, its appointed officials, officers, representatives, agents and employees. 

CCDC may, at its election, conduct the defense or participate in the defense of any claim related in any way to 
this indemnification. If CCDC chooses at its own election to conduct its own defense, participate in its own 
defense, or obtain independent legal counsel in defense f any claim related to this indemnification, developer 
shall pay all of the costs related thereto, including without limitation, reasonable attorney fees and costs. This 
indemnification shall survive all applicable statutes of limitation. 

COMMUNITY PLANNING GROUP (choose one) 

LIST NAME OF GROUP: 

No officially recognized community planning group for this area. 

Community Planning Group has been notified of this project and has not submitted a recommendation. 

Community Planning Group has been notified of this project and has not taken a position. 

Community Planning Group has recommended approval of this project. 

Community Planning Group has recommended denial of this project. 

This is a matter of City-wide effect. The following community group(s) have taken a position on the item: 

In favor: •..,. •-. •-••. , 
* • 

Opposed: ^ feL1 •: ^ "• 03 
By : 

Project Manager 

CS-6 (03-14-07) 
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ORIGINATING DEPT.: Centre City Development Corporation 

SUBJECT: 

COUNCIL DISTRICT: 

REFERENCE: 

STAFF CONTACT: 

OWNER: 
APPLICANT: 
APPELLANTS: 

Navy Broadway Complex - Appeal of Environmental 
Determination ~ Marina and Columbia Sub Areas of the Centre 
City Redevelopment Project-PUBLIC HEARING 

Two (2) 

Development Services Department's (DSD's) Navy Broadway 
Complex - Superseding Master Plan CEQA 21166 Evaluation 
dated November 27, 2007; DSD CEQA Consistency Analysis for 
the Navy Broadway Complex, dated October 19, 2006; DSD 
Report to the City Council dated January 3, 2007; Centre City 
Development Corporation (CCDC) report, dated October 20, 2006; 
CCDC report, dated July 20, 2007, CCDC Initial Study for the 
Superseding Master Plan and Phase i Buildings for the Navy 
Broadway Complex; Final Navy Broadway Complex Project 
Environmental Impact Report/Environmental Impact Statement 
(Joint CEQA/NEPA document) dated October 1990, certified in 
October 1992; Final Master Environmental Impact Report for the 
Centre City Redevelopment Project certified in April 1992; Final 
Subsequent Environmental Impact Report to the 1992 Final Master 
Environmental Impact Report Addressing the Centre City 
Community Plan and Related Documents for the Proposed 
Ballpark and Ancillary Development Projects and Associated Plan 
Amendments, certified in October 1999; North Embarcadero 
Visionary Plan Final Environmental Impact Report, certified in 
March 2000; Final Downtown Community Plan Environmental 
Impact Report in Conjunction with a new Downtown Community 
Plan, New Centre City Planned District Ordinance and Tenth 
Amendment to the Redevelopment Plan for the Centre City 
Redevelopment Project, certified in February 2006. 

Eli Sanchez, Senior Project Manager-Real Estate 
(619)533-7121 

United States Navy 
Manchester Financial Group 
San Diego Navy Broadway Complex Coalition and Katheryn 
Rhodes and Conrad Hartsell M.D. 

225 Broadway Suite 1100 San Diego, California 92101-5074 619 235-2200 FAX 619/236-9148 
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REQUESTED ACTION 
San Diego City Council ("City Council") denial of the appeal filed on December 7, 2007 by the 
Briggs Law Corporation on behalf of the San Diego Navy Broadway Complex Coalition and 
Katheryn Rhodes and Conrad Hartsell M.D., thereby upholding CCDC's November 28, 2007 
adoption of DSD's "Superseding Master Plan CEQA 21166 Evaluation" and CCDC's 
determination that no additional environmental review is necessary for the proposed Navy 
Broadway Complex ("NBC") project. Pursuant to the California Environmental Quality Act 
(CEQA) (Pub. Resources Code, § 21000 et seq.), the City Council certified an Environmental 
Impact Report (EIR)/EnvironmentaI Impact Statement (EIS) for this project on October 20, 1992 
("1992 Final EIR/EIS")- The project is located within the Centre City/Downtown Community 
Planning Area. 

STAFF RECOMMENDTION 
That the San Diego City Council ("City Council"): 

1. Deny December 7, 2007 Appeal by the San Diego Navy Broadway Complex Coalition 
and Katheryn Rhodes and Conrad Hartsell, MD ("Appellants"); 

2. Uphold CCDC's adoption of DSD's November 27, 2007 Superseding Master Plan CEQA 
r* :_4. r? i * :_„ _ „ J /->/-> r ^ / r - 1 t_i j - * : . . : __ *i._* JJ ;*:_.-_I 
v^uiiMMCJiuy i^vaiuauuii amx \S\~-LJ\^ 5 cuvijujuiiciiiiaj ucicijiiijianujj mai n\j duujiiuuai 

environmental review is necessary for the NBC project; and 

3. Make an express finding that the information submitted by the Appellants does not 
constitute substantial evidence of substantial changes in the project or the circumstances 
under which the project is undertaken, or new information of substantial importance 
concerning the project, that would suggest the project will result in new significant 
environmental effects or a substantial increase in the severity of previously-identified 
significant effects. 

SUMMARY 
The issue before the City Council is the appeal of the environmental determination made by 
CCDC on November 28, 2007 that based on all the information in the record, including DSD's 
Navy Broadway Complex - Superseding Master Plan CEQA 21166 Evaluation, dated November 
27, 2007 (Attachment A), no Subsequent or Supplemental EIR is required for the NBC project. 

BACKGROUND 

The NBC is a 14.7-acre site located on land owned by the federal government near the 
downtown San Diego waterfront. The complex currently consists of approximately 361,000 
square feet (SF) of U.S. Navy administrative office space and 500,000 SF of warehouse space. 
The site houses the Commander, Navy Region Southwest, the Navy Fleet Industrial Supply 
Center and other Navy administrative activities. The four-block site is presently fenced and 
secured, and restricts access from downtown San Diego to the waterfront. 

In 1987, through Public Law (P.L.) 99-661, Congress authorized the U.S. Navy to enter into a 
long-term lease(s) with one or more private developers who would develop private uses on parts 
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of the site, with Navy administrative space developed on other parts of the site. A key objective 
of P.L. 99-661 was to encourage private land uses that are compatible with Navy administrative 
uses and surrounding land uses. The Navy and the City of San Diego ("City") signed a 
Memorandum of Understanding ("MOU") in June 1987 to help implement P.L. 99-661. The 
MOU specified that the Navy and the City would enter into an agreement for the future 
redevelopment of the NBC site and that the development agreement would include a 
development plan, urban design guidelines, and phasing for the project. Absent an approved 
development agreement, the City would have no land use planning, regulatory, or other 
authority/jurisdiction over the redevelopment of the NBC. 

Pursuant to the MOU, in 1992 the City and the Navy executed the Agreement between the City of 
San Diego and the United Slates of American Adopting a Development Plan and Urban Design 
Guidelines for the Redevelopment of the Navy Broadway Complex ("Development Agreement"). 
The Development Agreement defines and specifies the future redevelopment of the NBC, and 
includes a Development Plan and Urban Design Guidelines, which were adopted to ensure the 
construction of a high-quality development that achieves community objectives for the 
waterfront site. The Development Agreement also requires adherence to the Mitigation and 
Monitoring Program that was prepared as part of the 1992 Final EIR/EIS. 

Tnt ucvciopment Agreeiiiciii contemplaies a iriaximum total of 3.25 mjllion SF of above-grade 
development. Within the total maximum of 3.25 million SFS the Development Agreement allows 
for a maximum of 1.65 million SF of office space, of which 1 million SF are reserved for Navy 
use, a maximum of 1.22 million SF of hotel uses, including support retail, restaurant, and 
entertainment uses, a maximum of 25,000 SF of retail space, a maximum of 55,000 SF of public 
attractions, and a maximum of 300,000 SF of above-ground parking. The Development 
Agreement also requires a minimum of 1.9 acres of public open space. Precise mix and block-
by-block location of allowable land uses were not specified by the Development Agreement. 
However, the 1992 Final EIR/EIS provided a conceptual illustration of the proposed 
redevelopment that detailed possible block-by-block uses. 

Due to unfavorable market conditions in downtown San Diego, the NBC project was on hold for 
several years following the approval of the Development Agreement. In late 2001, at the Navy's 
request, and to prevent the entitlement from expiring, CCDC staff processed an amendment to 
the Development Agreement to extend its deadline for one year. The extension was to allow 
time for consideration of alternative strategies to move the NBC project forward. The City 
Council approved the amendment to the Development Agreement, which changed the expiration 
date from January 1, 2002 to January 1, 2003. Again in November 2002, the Navy and the City 
extended the expiration date from January 1, 2003, to January 1, 2007. During the 2005 Base 
Realignment and Closure ("BRAC") process, the BRAC Commission elected to allow the Navy 
to continue seeking development opportunities under the Development Agreement. The Navy 
was given until the January 1, 2007 deadline to enter into a long-term lease for redevelopment of 
the site, or the property would be closed under the BRAC process. 

On March 31, 2006, the Navy selected Manchester Financial Group and Manchester Pacific 
Gateway, LLC ("Developer") as the developer for the NBC project. Manchester was selected 
through an extensive "Request for Qualifications/Proposals" process conducted by the U.S. 
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Navy. The Navy will continue to own the property with the Developer holding a long-term 
ground lease. 

The Development Agreement requires each design phase of the NBC project, including future 
phases, to be submitted to CCDC for a consistency review and determination, according to the 
project's Development Plan and Urban Design Guidelines. Each design stage of the project must 
be approved by CCDC for conformity to the standards and initial consistency determination, and 
reviewed to determine how the conditions imposed in connection with the previous submissions 
have been accommodated. Each subsequent submission refines the previous submission until 
plans are refined to the point of representing one hundred percent (100%) construction drawings, 
which must be in sufficient detail to obtain a building permit. CCDC's determination must not 
be unreasonably withheld and may not require any change which is inconsistent with the 1992 
Final EIR/EIS. CCDC reviews proposals for consistency with the North Embarcadero Visionary 
Alliance Plan ("Visionary Plan"), which the Navy formally adopted in the 2003 Amendment to 
the Development Agreement. 

The Developer first submitted a master plan ("First Master Plan") and proposals for the Navy 
Administration Building to CCDC for a consistency determination in May 2006. On October 25, 
2006 the CCDC Board of Directors ("Board") considered the Developer's application and voted 
to approve staff recommendations with respect to such determinations, subject to limited 
modifications and additions. Specifically, the Board determined that the First Master Plan was 
consistent with the Design Guidelines, subject to conditions; but the proposals for the Navy 
Administration Building were not. The Board also voted to adopt DSD's October 19, 2006 
CEQA Consistency Analysis for the Navy Broadway Complex ("DSD CEQA Consistency 
Analysis"). The DSD CEQA Consistency Analysis considered whether a Subsequent or 
Supplement EIR was required for the NBC project pursuant to Public Resources Code section 
21166. The analysis concluded that the NBC project was adequately addressed in prior 
environmental documents that were certified for the NBC project and for other projects in the 
vicinity and that appropriate mitigation for the project's impacts had been identified. DSD 
therefore concluded that a Subsequent or Supplemental EIR was not required before CCDC's 
approval of the First Master Plan for the NBC project. Two appeals were filed to the City 
Council challenging the DSD CEQA Consistency Analysis and challenging CCDC's approval 
and adoption of the CEQA Consistency Analysis. Following a public hearing, the City Council 
denied both appeals on January 9, 2007 and upheld the environmental determinations. 

Although a master plan for the NBC project had been approved by CCDC, on July 2, 2007, the 
Developer submitted a new Master Plan and Phase 1 Buildings Basic Concept/Schematic 
Drawings [of Blocks 2 and S] for the Navy Broadway Complex Project ("Superseding Master 
Plan and Phase I Buildings"). The Superseding Master Plan and Phase I Buildings replace and 
supersede the First Master Plan, which had been approved by CCDC, and previous building 
schematics, which had been submitted to CCDC, but not approved. As required by the 
Development Agreement, CCDC undertook a consistency analysis for the Superseding Master 
Plan and Phase I Buildings. 

On July 25, 2007, the CCDC Board adopted findings that the Superseding Master Plan and Basic 
Concept Schematic Drawings are consistent with the Design Guidelines, subject to 
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recommended conditions. The Board also adopted findings that the DSD CEQA Consistency 
Analysis continues to be adequate with respect to the Superseding Master Plan and that, pursuant 
to Public Resources Code section 21166, no Subsequent or Supplemental EIR is required for the 
project. (CCDC Resolutions 2007-1 through 2007-5 (executed July 25, 2007).) 

Two appeals were filed to the San Diego City Council challenging CCDC's July 25, 2007 
determination that no Subsequent or Supplemental EIR was required for the project. The appeals 
were scheduled to be heard by the City Council on November 6, 2007. On November 5, 2007, 
the San Diego City Attorney submitted a memorandum to the San Diego Mayor and City 
Council advising that DSD must perform a Public Resources Code, section 21166 analysis for 
the Superseding Master Plan and Phase I Buildings before CCDC may make its consistency 
determination pursuant to Section 5.2 of the Navy Broadway Complex Agreement and on that 
basis advised the City Council to grant the appeals. At the November 6, 2007 City Council 
hearing on the appeals, the City Council voted to continue the hearing to December 4, 2007 in 
order to further consider the San Diego City Attorney's November 5, 2007 memorandum. 

At the December 4, 2007 public hearing to consider the appeals of CCDC's July 25, 2007 
determination, based upon all relevant information, evidence and testimony considered by the 
City Council at this appeal hearing, the City Council concluded, upheld and found that there is 
substantial evidence to support the position that the 1990 EIR/EIS prepared for the Project and 
the subsequent environmental documents prepared for other projects in the vicinity, which were 
identified in the DSD CEQA Consistency Analysis and the information provided by CCDC staff, 
adequately addressed the potential environmental issues associated with the NBC Project and no 
additional environmental review was required pursuant to Public Resources Code section 21166. 
(City Council Resolution 2008-495.) 

Prior to the December 4, 2007 hearing and pursuant to the City Attorney's recommendation that 
DSD perform a consistency determination for the Superseding Master Plan and Phase I 
Buildings, on November 27, 2007, DSD issued a new "Superseding Master Plan CEQA 21166 
Evaluation" for the NBC, which concluded that no Subsequent or Supplemental EIR is required 
for the NBC project as modified by the Superseding Master Plan. On November 28, 2007, the 
CCDC Board adopted the analysis and conclusions of DSD's November 27, 2007 Superseding 
Master Plan CEQA 21166 evaluation. The Board also re-approved its consistency determination 
for the Superseding Master Plan and Phase I Buildings (Blocks 2 and 3) pursuant to the NBC 
Development Agreement. (CCDC Resolutions 2007-6 through 2007-7 (executed November 28, 
2007).) 

On December 7, 2007, the Briggs Law Corporation filed an appeal to the City Council of CCDC 
Board's November 28, 2007 decisions to adopt the November 27, 2007 DSD Superseding 
Master Plan CEQA 21166 Evaluation and to re-approve its consistency determination for the 
Superseding Master Plan and Basic Concept/Schematic Drawings for Buildings 2A, 2B, 3A and 
3B of the NBC. The appeal was filed on behalf of the San Diego Navy Broadway Complex 
Coalition and Katheryn Rhodes and Conrad Hartsell, M.D, all of whom were the appellants in 
the previous appeal of CCDC's determination that no Subsequent of Supplemental EIR is 
required for the NBC project. The appeal does not raise any new issues as compared to the 
appeals denied by the City Council on December 4, 2007. Unlike the previous appeals, the 
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Appeal does not raise any objections based on parking standards, the location of the museum, 
Coastal Commission review, or financial impacts. Instead, the Appeal focuses on seismic safety 
laws, alleging that CCDC violated CEQA, the Alquist-Priolo Earthquake Fault Zoning Act, and 
the Seismic Hazard Mapping Act in taking action on the matters that were the subject of Item 11 
on the CCDC Board's meeting agenda for November 28, 2007. 

Project Description - The proposed activity for the purposes of conducting the CEQA analysis is 
the approval of the Superseding Master Plan and Phase I Buildings for the NBC project. The 
purpose of the Superseding Master Plan is to provide a long-term outline for implementing the 
1992 Development Agreement. The Superseding Master Plan is intended to be consistent with 
the NBC Development Agreement, conform to the Downtown Community Plan, and advance the 
policies and goals of the Visionary Plan and the objectives of the Centre City Redevelopment 
project. The Superseding Master Plan is designed to incorporate the fundamental elements of the 
Central Bayfront Design Principles (view corridors, waterfront public access and stepping 
development "down" to the Bay), which were later incorporated into the North Embarcadero 
Visionary Alliance Plan. The NBC project boundaries remain the same and all the components 
of the original project that were identified in the Development Agreement and analyzed by the 
1992 Final EIR/EIS and other environmental documents for projects in the vicinity have been 
carried forward in the Superseding Master Plan. The main components of the Superseding 
Master Plan include: 

• A maximum of 2,893,434 gross-square feet of above-grade development. This figure is 
356,566 gross-square feet less than the maximum building area allowed under the 
Development Agreement; 

25,000 SF of independent retail space; 

. 1,181,641 SF (1,575 rooms) of hotel space; 

1.9-acres of open space; 

Museum space in two locations on Block 4 with a combined total-square footage of 
40,000. This is the minimum-gross square feet of public attractions, such as museums, 
allowed under the Development Agreement; and 

2,988 parking spaces to serve the allocation of uses in the Project. This is 50 spaces less 
than the estimation in the 1992 Final EIR/EIS of 3,038 on-site parking spaces to be 
allowed with full buildout of the Project; but is consistent with the parking ratios set forth 
in the Development Agreement and is more than required by the Centre City Planned 
District Ordinance section 151.0313 for non-residential off-street parking. 

The following is a comparison of the uses approved with the Development Agreement in 1992 
with the 2007 proposed NBC Project: 
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Project component 
Office 
Hotel 
Retail 
Public Attraction 

Total sf 
Open Space 
Parking 

Minimum or 
Maximum per 1992 

Development 
Agreement 

1,650,000 sf Max 
1,220,000 sf Max 
25,000 sf Max 
40,000 sfMin 
55,000 sf Max 
3,250,000 sf Max 
1.9 acres Min 
3,038 Max 

Proposed 2007 
Superseding 
Master Plan 

1,646,793 sf 
1,181,641 sf 
25,000 sf 
40,000 sf 

2,893,434 sf 
1.9 acres 
2,988 

Difference 
-3,207 sf 
-38,359 sf 
— 

--

-356,566 sf 
— 

-50 

The Phase I Buildings Basic Concept/Schematic Drawings consist of independent consistency 
reviews of four individual buildings within the NBC project proposed for Blocks 2 and 3. These 
building plans are summarized as follows: 

D . . ; M ; « ™ T A . A I I „+„,.T, -inn c~~* *oii U , ^ I J : « „ „ „ „ + „ ; „ : . , „ nn£ CTC -c—* -,.r _.CT:__ 

space and supporting retail space. 

• Building 2B: A 28-story, 350-foot tall building containing 384,324 square feet of office 
space and 555,826 square feet of hotel space (approximately 943 rooms), including 
supporting retail space. 

Building 3 A: A 10-story, 150-foot tall building containing 195,070 square feet 
(approximately 193 rooms) plus 16,000 square feet of independent retail space. 

• Building 3B: A 17-story, 250-foot building containing 351,000 square feet of Navy 
office space. 

Environmental Review - CEQA requires any government agency that must approve a project to 
prepare an EIR if the project will have a significant effect on the environment. In 1992, the City 
certified the 1992 Final EIR/EIS and adopted a Mitigation and Monitoring Program to govern 
implementation of mitigation adopted for the NBC project. The City was the lead agency on the 
EIR and retains CEQA responsibilities as outlined in the Development Agreement. The 
information contained in the 1992 Final EIR/EIS reflects the independent judgment of the City of 
San Diego as the Lead Agency and was reviewed and considered by the CCDC Board before it 
approved the Superseding Master Plan and Phase I buildings for the NBC Project. 

The Final EIR/EIS is presumed to comply with the provisions of CEQA "unless the provisions of 
Section 21166 are applicable." (See Pub. Resources Code, § 21167.2.) Section 21166 provides 
that no Subsequent or Supplemental EIR shall be prepared unless one or more of the following 
events occurs: 
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Substantial changes are proposed in the project which will require major revisions of 
the Environmental Impact Report; 
Substantial changes occur with respect to the circumstances under which the project 
is being undertaken which will require major revisions in the Environmental Impact 
Report; or 
New information, which was not known and could not have been known at the time 
the Environmental Impact Report was certified as complete, becomes available. 
(Pub. Resources Code, § 21166, subds. (a)-(c).)1 

Section 128.0209(b) of the City's Land Development Code (LDC) states that if a previously 
certified document is to be used, DSD shall provide the decision-making body (here CCDC and 
the City Council) with an explanatory letter stating that none of the conditions specified in the 
State CEQA Guidelines, section 15162 (implementing section 21166 of the CEQA statute) exist. 
Section 128.0209(b) further provides that an EIR prepared in connection with an earlier project 
may be used for a later project, if the circumstances of the projects are essentially the same and 
consistent with the State CEQA Guidelines, Section 15153. Before CCDC made its final 
consistency determinations on the First Master Plan, DSD conducted a section 21166 analysis for 
the NBC project and submitted an explanatory letter to CCDC and the City Council detailing its 
conclusions. (DSD (Oct. 19, 2006) CEQA Consistency Analysis for the Navy Broadway 
r^ ;.,,. /'(T-VCT-* r^-nni A r* ;~+ . A u.„ : „ " •* \ 

As noted above, at the recommendation of the San Diego City Attorney, DSD conducted a new 
"Superseding Master Plan CEQA 21166 Evaluation" for the Navy Broadway Complex on 
November 27, 2007. The DSD Superseding Master Plan CEQA 21166 Evaluation was limited to 
consideration of CEQA issues associated with the modified project and the previous DSD CEQA 
Consistency Analysis prepared by DSD for the first NBC Master Plan. The November 27, 2007 
DSD Superseding Master Plan CEQA 21166 Evaluation concluded that the proposed project 
revisions do not substantially change the project nor would the proposed revisions (as reflected 
in the Superseding Master Plan) result in new impacts or changed circumstances which would 
require a Subsequent or Supplemental EIR. The analysis also concurred with the conclusions 
and analysis of CCDC's "Initial Study" dated July 2007 and the CCDC staff report to the CCDC 
Board dated July 20, 2007, addressing whether a Subsequent or Supplemental EIR was required 
for the NBC project as refined by the Superseding Master Plan. DSD's November 27, 2007 
analysis concluded that there is no need under CEQA to perform additional environmental 
review of the Superseding Master Plan for the NBC project. 

On November 28, 2007, after evaluating DSD's November 27, 2007 Superseding Master Plan 
CEQA 21166 Evaluation, and based on the entire record, the CCDC Board adopted CCDC 
staffs recommendation to adopt DSD's November 27, 2007 CEQA analysis. Based on DSD's 
new analysis and all of the information in the administrative record, the CCDC Board found that 
no Subsequent or Supplemental EIR is required for the Navy Broadway Complex pursuant to 
Public Resources Code section 21166 and California Code of Regulations, title 14, sections 
15162 and 15163. (CCDC Resolution 2007-06.) The CCDC Board also voted to re-approve its 

V The CEQA statute is implemented through the "CEQA Guidelines" at Title 14, Cal. Code Regs, § 15000 et seq. 
The Guidelines applicable to Pub. Resources Code § 21166 are sections 15162- 15164.) 
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consistency determination (made pursuant to the NBC Development Agreement) for the 
Superseding Master Plan and Basic Concept/Schematic Drawings for Buildings 2A, 2B, 3A and 
3B of the NBC subject to the same conditions set forth in CCDC Resolutions 2007-01 through 
2007-05 passed and adopted by the CCDC Board at its meeting of July 25, 2007 (CCDC 
Resolution 2007-07). 

ENVIRONMENTAL APPEAL: 

Public Resources Code section 21151 subdivision (c) provides "if a nonelected decision making 
body of a local lead agency certifies an environmental impact report, approves a negative 
declaration or mitigated negative declaration, or determines that a project is not subject to this 
division, that certification, approval, or determination may be appealed to the agency's elected 
decisionmaking body, if any." 

On December 7, 2007, the Briggs Law Corporation filed an appeal to the City Council of the 
CCDC Board's November 28, 2007 decisions to adopt the November 27, 2007 DSD Superseding 
Master Plan CEQA 21166 Evaluation and to re-approve its consistency determination for the 
Superseding Master Plan and Basic Concept/Schematic Drawings for Buildings 2A, 2B, 3A and 
3B of the NBC based on the conclusion that no Subsequent or Supplemental EIR is required for 
j .1 . _ i , T r ) / - > : _ .,.*. / A i* , - _ i i o - i 
L11C iND>^, p l U J C C L V , r t . l l d ^ l l l l l C l l l L>). 

The following is a summary of the issues raised in the Appeal with staffs responses. The 
following also addresses past objections raised to the First Master Plan adopted for the NBC 
project and objections raised in the previous appeal of CCDC's July 25, 2007 approval of the 
Superseding Master Plan and Phase I Buildings (Blocks 2 and 3) of the NBC project. In 
responding to the issues raised in the instant appeal, CCDC does not concede that appellants 
have presented sufficient information and/or evidence to exhaust their respective administrative 
remedies with respect to the specific issues raised in the appeals. CCDC, moreover, does not 
concede that appellants have exhausted their administrative remedies on any issue not 
specifically raised in CCDC's November 28, 2007 environmental determination for the 
Superseding Master Plan and Phase I Buildings. Nor does CCDC waive the right to any claim or 
defense that the appellants failed to exhaust their administrative remedies on the issues discussed 
below. The San Diego Municipal Code requires an application for an appeal of an 
environmental determination to contain "[t]he specific grounds, clearly identified, upon which 
the appellant claims the lower decision maker's environmental determination was made in error. 
All grounds must be specified in the appeal. Any grounds not stated in the appeal will not be 
considered." (San Diego Municipal Code, § 112.0510, subd. (c)(3), italics original.) However, 
in anticipation of issues that might be raised by appellants at or before the hearing, CCDC has 
included in this report responses to several objections previously raised to the NBC project, 
which have not been raised in the instant appeal. 
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RAISED IN THE DECEMBER 7. 2007 APPEAL AND STAFF RESPONSES 

CEQA Compliance - The Appeal states CCDC violated CEQA when it took action on 
the matters that were subject of item 11 on CCDC's meeting agenda for November 28, 2007. 
The Appeal states that there is new information and changed circumstances with respect to the 
NBC project that require subsequent environmental review under CEQA. Apart from simply 
stating new information requires further examination of the project under the Alquist-Priolo 
Earthquake Fault Zoning Act and the Seismic Hazards Mapping Act, the Appeal provides no 
support for its allegation that CCDC violated CEQA. 

Staff Response - CEQA states that "[t]he purpose of an [EIR] is to provide public 
agencies and the public in general with detailed information about the effect which a proposed 
project is likely to have on the environment; to list ways in which the significant effects of such a 
project might be minimized; and to indicate alternatives to such a project." (Pub. Resources 
Code, § 21061.) Public agencies must refrain from approving projects with significant 
environmental effects if "there are feasible alternatives or mitigation measures" that can avoid or 
substantially lessen those effects. (Mountain Lion Foundation v. Fish & Game Com. (1997) 16 
Cal.4th 105, 134).) Here, prior to approving the Development Agreement, the City prepared an 
EIR for the NBC project thoroughly analyzing the environmental consequences of the NBC 
prOjcd and piOviumg ancruaijvcS ajiu ujjugauOii iiJcaSujcS iliai would avoid or SubsiajjiJajjy 
lessen significant environmental effects associated with the project. Subsequent to the 
preparation of the 1992 Final EIR/EIS, the City adopted a Mitigation and Monitoring Program 
incorporating the mitigation measures identified in the EIR/EIS. The City and the Developer are 
required to implement the Mitigation and Monitoring Program. 

When an agency prepares an EIR for a project, it is presumed that no further environmental 
review shall be required to carry out the project for which the document has been prepared. 
(Pub. Resources Code, § 21166; CEQA Guidelines, § 15162.) In some instances, however, a 
change to a proposed project or its surrounding circumstances necessitates the preparation of a 
Subsequent or Supplemental EIR. (Pub. Resources Code, § 21166; CEQA Guidelines, §§ 15162, 
15163.) The circumstances requiring preparation of a Subsequent or Supplemental EIR are set 
forth in Public Resources Code, section 21166 (discussed above). 

Roughly 16 years have passed since the City certified the 1992 Final EIR/EIS, and downtown 
San Diego has experienced considerable growth in the intervening years. In addition, minor 
changes have been made to the project in terms of layout and intensity of allowed uses. 
Therefore, prior to taking discretionary action on the Superseding Master Plan, CCDC 
considered whether the criteria of section 21166 had been met. Additionally, at the request of 
the City Attorney, DSD also considered whether approval of the Superseding Master Plan would 
require additional environmental review. (DSD Superseding Master Plan CEQA 21166 
Evaluation dated November 27, 2007.) Based on all of the information in the administrative 
record up to this point, both DSD and CCDC have determined that none of the criteria listed in 
CEQA section 21166 have been met with respect to the Superseding Master Plan and Phase I 
Buildings. Therefore, CCDC acted in accordance with CEQA in re-approving its consistency 
determination for the Superseding Master Plan and Phase I Buildings. 
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Notably, CEQA section 21166 does not require preparation of a Subsequent or Supplemental 
EIR unless project changes or new circumstances are so "[sjubstantiat" as to require ''major 
revisions" in the EIR. (Pub. Resources Code, § 21166, subd. (b), emphasis added; River Valley 
Preservation Project v. Metropolitan Transit Development Bd. (1995) 37 Cal.App.4th 154, 166, 
170, 175, 180.) That is not the case with the NBC project. The elements of the Development 
Agreement and the elements proposed in the Superseding Master Plan are virtually the same in 
terms of use and intensity. The gross square footage proposed in the Superseding Maser Plan is 
slightly less than approved in the Development Agreement and all required elements included in 
the Development Agreement have been incorporated into the current design. Although minor 
changes in terms of placement of buildings have been made to the project analyzed as 
"Alternative A" in the EIR/EIS, these changes do not result in any new impact. Any changes 
which have been made in terms of project components and requirements are not so substantial as 
to require major revisions to the previously certified EIR/EIS. 

CCDC does not disagree that changes have occurred in the downtown area over the past sixteen 
years. However, the currently proposed NBC project was assumed as fully built-out and 
therefore anticipated in environmental impact reports prepared since 1992 for several subsequent 
development projects and plans within the Centre City area. While it is true that there has been 
an increase in traffic since 1992, the mitigation measures contained in 1992 Final EIR/EIS and 
ior any otner project reiateu environmental uocurnent in centre v îty wouiu stin ue necessary to 
alleviate the current congestion situation. There is no new information available that was not 
part of the 1992 Final EIR/EIS and/or considered in subsequent environmental reviews of other 
projects and plans in the vicinity of the NBC project. It was and continues to be assumed that the 
downtown area, including the NBC site, would be developed according to adopted land use 
plans. Because in-depth environmental review has occurred for the NBC project and mitigation 
measures identified to lessen or reduce to a level of significance any significant environmental 
impacts associated with the project, a Subsequent or Supplemental EIR is not required. 
Circumstances have not changed enough to justify repeating the environmental review process 
for the NBC project. (See Pub. Resources Code, § 21166, CEQA Guidelines §§ 15162, 15163; 
Bowman v. City ofPetaluma (1986) 185 Cai.App.3d 1065, 1073 ["Section 21166 comes into 
play precisely because in-depth review has already occurred, the time for challenging the 
sufficiency of the original EIR has long since expired [citation], and the question is whether 
circumstances have changed enough to justify repeating a substantial portion of the process," 
(italics original).].) 

Compliance with the Alquist-Priolo Fault Zoning Act of 1972. the Seismic Hazards 
Mapping Act of 1990 - The Appeal states CCDC violated the Alquist-Priolo Fault Zoning Act 
and the Seismic Hazards Mapping Act in taking action on the matters that were subject of Item 
11 on CCDC's agenda for November 28, 2007. The appeal also states there is new information 
that requires further examination of the project under the Alquist-Priolo Fault Zoning Act and the 
Seismic Hazards Mapping Act. Lastly the appeal states that under the Alquist-Priolo Earthquake 
Fault Zoning Act and the Seismic Hazards Mapping Act, subsequent geologic reports may be 
required when new geologic data are obtained. The Appeal offers no specific reasons to support 
its allegation that CCDC violated either the Alquist-Priolo Fault Zoning Act or the Seismic 
Hazards Map. 

http://Cal.App.4th
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Staff Response - The following staff response was presented to the City Council in 
relation to the previous determination that no Subsequent or Supplemental EIR is required for the 
NBC project in relation to the Superseding Master Plan and Phase I Buildings (Blocks 2 and 3) 
upheld by the City Council on December 4, 2007. The Appeal raises no new concerns with 
respect to the Alquist-Priolo Fault Zoning Act or the Seismic Hazards Mapping Act not already 
addressed before the City Council in relation to the previous appeals. 

The Alquist-Priolo Fault Zoning Act of 1972 (Alquist-Priolo Act) (Pub. Resources Code, §§ 
2621-2630) addresses the hazard of surface fault rupture and is not directed toward other 
earthquake hazards. The main purpose of the Alquist-Priolo Act is to prevent construction of 
buildings for human occupancy on the surface trace of active faults. The law requires the State 
Geologist to establish regulatory zones (Earthquake Fault Zones) around the surface traces of the 
active faults and to issue appropriate maps. These maps (Alquist-Priolo Maps) are distributed to 
affected cities, counties and state agencies for their use in planning and controlling new or 
renewed construction. Local cities and counties must regulate certain development projects, 
within the zones, which includes withholding permits until geologic investigations demonstrate 
that development sites are not threatened by future surface displacement. Projects include all 
land divisions and most structures for human occupancy. 

me oeismic nazarus iviappuig /\<cv ui vyyv (ruu. IN-CSULUCCS »^UUC, VJ§ Z.U^U-ZU>?.JJ auuicb^cs 
non-surface fault rupture earthquake hazards, including liquefaction and seismicaily induced 
landslides. The purpose of the Act is to protect public safety from the effects of strong ground 
shaking, liquefaction, landslides, or other ground failure, and other hazards caused by 
earthquakes. The Act requires the State Geologist to delineate various seismic hazard zones and 
requires cities, counties, and other local permitting agencies to regulate certain development 
projects within these zones. The Seismic Hazard Zone Maps identify where a site investigation 
is required and determines whether structural design or modification of the project site is 
necessary to ensure safer development. Notably, a Seismic Hazard Map has not yet been 
prepared for the City of San Diego, and therefore this Act is inapplicable to the NBC project. 

Despite the fact that the NBC is located in a seismicaily active region of California, the NBC site 
itself is not located within a State designated Alquist-Priolo Earthquake Fault Zone and no active 
faults are known to underlie the site.2 According to the California Geological Survey Alquist-
Priolo Earthquake Fault Zone Map, Point Loma Quadrangle effective May 1, 2003, the closest 
active fault (a portion of the Rose Canyon Fault zone) is mapped approximately 2,500 feet east 
of the site. As with all of downtown, however, the Project site is located within the Downtown 
Special Fault Zone (DSFZ), Geologic Hazard Category Zone (HCZ) 13. (San Diego Seismic 

V Source: Geocon, Geotechnical and Geologic Fault Investigation prepared for Manchester Pacific 
Gateway, LLC for the Navy Administration Building Phase 1, July 12, 2006. Although the Navy 
Administration building Phase 1 was not approved by CCDC, the Geotechnical and Geologic Fault 
Investigation prepared for the building indicates that no active fault underlies the project site. The 
Geotechnical Report has not been formally reviewed and approved by the City. In compliance with state 
law and local regulations, additional Geotechnical and Geologic Fault Investigations will be required to 
be prepared and approved prior to any issuance of a building or grading permit for the NBC Project. 
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Safety Study (1995 edition) Sheet 3.) Sites located in HCZ 13 are identified as being within the 
limits of suspected faults. (San Diego Mun. Code, Footnote 3 to Table 145-02A), which is 
consistent with the description of the site in both the 1992 EIR/EIS. (1992 EIR/EIS, p. 4-145.) 
The site is also located in HCZ 31 under the San Diego Municipal Code, indicating that, as 
discussed in the 1992 Final EIR/EIS, the site is at risk for liquefaction during a seismic event. 

CCDC's consistency determination does not trigger the City's requirements for submission of a 
geotechnical report. As relevant to the NBC project, the City requires submission of 
geotechnical reports for projects located in HCZ 13 and HCZ 31 before approval of a grading 
permit and/or building permit. (City of San Diego, Information Bulletin 515, (Oct. 2006); City 
San Diego Land Development Code, § 145.0203, Table 145-02A.) The Development 
Agreement grants the City, not CCDC, the authority to issue building and related permits for 
structures not to be occupied by the Navy. Although construction, grading and excavating 
phasing of the NBC Project has yet to be determined, at a minimum, site-specific geotechnical 
studies will be performed prior to the City's issuance of building and/or grading permits. (See 
ibid.) Thus, and consistent with the conclusions of the 1992 Final EIR/EIS and the 2006 
Downtown Community Plan EIR, design and construction conducted in conformance with the 
federal building codes, the San Diego Municipal Code, the Uniform Building Code, and the 
recommendations contained in the site-specific geotechnical studies will reduce any potential 
inipaCis rciaiCu IO iiquEiaCiion, laicrai spreauing, SuLoiuence, anu/or conapsc iO a icss luan 
significant level. (1992 Final EIR/EIS, p. 4-147; 2006 Downtown Community Plan Final EIR, p. 
5.5-9.) Accordingly, no Subsequent or Supplemental EIR is required. (See CEQA Guidelines, § 
15162, subd. (a)(2).) 

CEQA Analysis of New Information or Changed Circumstances - The Appeal states 
that "there is new information and changed circumstances with respect to the Navy Broadway 
Complex that requires subsequent environmental review." Although the Appeal does not state 
the "new information and changed circumstances" relates to geology or seismicity, in the interest 
of providing a thorough response and because the appeal purports to raise issues with respect to 
geology and seismicity, that potential concern is addressed as follows: 

Staff Response - The following staff response was presented to the City Council in 
relation to the previous appeals of CCDC's determination that no Subsequent or Supplemental 
EIR is required for the NBC project in relation to the Superseding Master Plan and Phase I 
Buildings (Blocks 2 and 3) upheld by the City Council on December 4, 2007. The Appeal does 
not raise any new issues beyond those previously considered by the City Council at the 
December 4, 2007 hearing on the previous appeals of CCDC's approval of the Superseding 
Master Plan and Phase I Buildings. 

The 1992 Final EIR/EIS thoroughly evaluated potential impacts from the proposed project 
related to geology and seismicity. Specifically, the EIR/EIS includes a discussion addressing the 

3/ The Development Agreement sets forth a process by which the Developer is to provide the City with a 
preliminary schedule under which the developer will seek to obtain building and related permits. 
(Development Agreement, § 5.6.) 
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faulting and seismicity impacts associated with the Rose Canyon Fault Zone, which at the time 
was considered to present a significant seismic hazard to the coastal San Diego area. In addition, 
the EIR/EIS addressed the potential for liquefaction resulting from loose, sandy, water-saturated 
soils subjected to strong seismic ground motion of significance and explains that the site would 
not be at greater risk of liquefaction than other adjacent areas along the bay. The document fully 
disclosed the potential for strong seismic ground shaking resulting in substantial damage to 
structures within the project site, which was considered a significant impact. As described in the 
Final EIR/EIS, compliance with building codes would mitigate this impact to a less-than-
significant level. (1992 Final EIR/EIS, p. 4-147.) 

While several changes have occurred with respect to information known about geologic 
conditions since 1990, these changes were most recently addressed in the 2006 Downtown 
Community Plan EIR. The 2006 Community Plan EIR analyzed the impacts to development in 
downtown, including the Navy Broadway Complex, associated with seismic activity. As 
explained in section 5.5.3 of the Community Plan EIR, "[a]ll of downtown San Diego is located 
essentially within one mile of the Rose Canyon Fault Zone, which is considered a significant 
seismic hazard to the San Diego metropolitan area." (Downtown Community Plan Draft EIR p. 
5.5-8.) 

iii uuiivci^auuiii wiui \^^LS\- , otai i , n p y a m m jvauici / i j IVIJUUCS iaiacu uic uuiiuciii mai uic 
illustrative maps contained in the 2006 Downtown Community Plan EIR do not clearly illustrate 
that the zone 31 area adjacent to the shoreline is also within the confines of the greater 
Downtown Special Fault Zone. However, these maps do accurately identify the major faults. 
(Downtown Community Plan Figure 13-31; 2006 Downtown Community Plan EIR Figures 5.5-1 
and 5.5-2.) In addition, the green color depicting Alquist-Priolo zones should also include the 
Coronado and Spanish Blight fault areas; though it would not encompass the NBC site. The fact 
that the maps contained in the 2006 Downtown Community Plan include inaccuracies does not 
trigger the need for a Supplemental or Subsequent EIR because the extent of the Downtown 
Special Fault Zone and the location of the Coronado and Spanish Blight fault area is not "[n]ew 
information, which was not known and could not have been known at the time the [EIR] was 
certified as complete." (See Pub. Resources Code, § 21166, subd. (c).) Moreover, the errors in 
the maps did not have a substantial effect on, nor was it not material to the findings and 
conclusions of the 2006 Community Plan EIR. (See San Diego Mun. Code, § 128.0314 subd. 
(a).) 

Furthermore, although the illustrative maps included in the 2006 Downtown Community Plan 
EIR do not clearly show that the NBC site is within the Downtown Special Fault Zone, as with 
the rest of downtown, application of the City's requirements for the Downtown Special Fault 
Zone, the seismic design requirement of the Uniform Building Code (UBC), the City of San 
Diego Notification of Geologic Hazard procedures, and all other applicable requirements, 
including federal laws applicable to the buildings to be occupied by the Navy, would ensure that 
the potential impacts associated with seismic and geologic hazards in the Downtown Community 
Plan are not significant. (See 1992 Final EIR/EIS, p. 4-147; 2006 Downtown Community Plan 
EIR, pp. 5.5-8 - 5.5-9; 2006 Environmental Assessment for the Navy Broadway Complex, 
pp.3.6-5 - 3.6-3.) In applying these standards. City staff relies on the City's Municipal Code, the 
official Alquist-Priolo Maps and the San Diego Seismic Safety Study Maps, not the Downtown 
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Community Plan map. (See City of San Diego, Information Bulletin 515, (Oct. 2006); City San 
Diego Land Development Code, § 145.0203, Table 145-02A.) 

For these reasons, the fact that the illustrative maps contained in the 2006 Downtown 
Community Plan EIR contain some inaccuracies bears no relevance to determining the types of 
studies and measures that will be required prior to the construction of the NBC project. As such, 
the mitigation measures included in the 1992 Final EIR/EIS and the 2006 Downtown 
Community Plan EIR will continue to apply to the NBC project and will reduce Project-related 
impacts to less than significant levels. (See e.g. Pub. Resources Code, § 21083.3, subd. (d).) 
Accordingly, no further environmental review is required under Public Resources Code section 
21166. (See Friends of Davis v. City of Davis (2000) Cal.App.4th 1004, 1019 ["Public 
Resources Code section 21166 provides a balance against the burdens created by the 
environmental review process and accords reasonable measure of finality and certainty to the 
results achieved, [citation] At this point, the interests of finality are favored over the policy of 
favoring public comment, and the rule applies even if the initial review is discovered to have 
been inaccurate and misleading in the description of a significant effect or the severity of its 
consequences."].) 

Other Potential Areas of Controversy Not Specifically Raised by the Appeals - The 
lOnOWing issues were not raiscu uy tue instant /-vppeai, anu uiereiore, tnc v^ity \_-ouijCii neeu not 
consider them. (San Diego Mun. Code, § 112.0510, subd. (c)(3), italics original.) However, in 
anticipation that additional concerns may be raised by the Appellants at or before the City 
Council's hearing on the instant Appeal, CCDC has chosen to respond in this report to concerns 
raised by previous appeals to the City Council regarding the environmental determination for the 
First Master Plan (January 9, 2007 hearing by the City Council (Item-336)) and CCDC's first 
environmental determination for the Superseding Master Plan (December 4, 2007 hearing by the 
City Council (Item-336). 

Fault Buffer Setbacks - A previous appeal of CCDC's approval of the Superseding 
Master Plan and Phase I Buildings stated that CCDC did not "know" the required fault buffer 
setback and that CCDC is "charged with establishing legal and adequate setbacks." As with the 
other issues raised in the Appeal, the Appeal does not provide any specific information clarifying 
the Appellants' concerns regarding fault buffer setbacks, making it difficult to formulate a 
specific response. 

Staff Response - Under the Alquist-Priolo Act, if a proposed development is within an 
Earthquake Fault Zone, a developer must perform a geologic investigation to determine whether 
the construction project area is underlain by active earthquake faults. If an active fault is found, 
new buildings are required to be set back from the fault. Generally, setback widths are 50 feet 
from either side of the fault, though setback widths may be smaller or larger, depending on the 
nature of the fault. The NBC site is not within an Alquist-Priolo Earthquake Fault Zone. 
Additionally, though not formally reviewed and approved by the City, the geotechnical and 
geologic fault investigation performed for the formerly proposed Navy Administration Building 
Phase 1 in July 2006 indicated that no active or potentially active fault transects the NBC site. 
However, because the project site is within HCZ 13 and HCZ 31, prior to the issuance of any 
building and/or grading permits for the non-Navy development of the NBC Project, a site-

http://Cal.App.4th
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specific geotechnical study will be required. (San Diego Mun. Code, § 145.0203.) If the 
geotechnical study identifies an active fault beneath the NBC site, set backs requirements will be 
imposed and the development plans for the NBC project will be modified accordingly.4 

Parking Standards - A previous appeal of CCDC's approval of the Superseding Master 
Plan and Phase I Buildings stated "CCDC lowered the parking standards." 

Staff Response - The Development Plan and Design Guidelines govern the development 
of the site, including the amount of parking to be provided. These requirements are vested in the 
Development Agreement and are not superseded by subsequent City-wide adopted ratios or 
zoning regulations adopted within the Centre City Planned District Ordinance. Specifically, the 
Development Plan and Design Guidelines set forth the following parking ratio requirements: 

. Navy Office: 1.23 spaces/1000 sf; 
Commercial Office: 1.00 space/1,000 sf; 
Hotel: 0.75 space/room; and 

. Retail: 1.00 space/1,000 sf 

The Superseding Master Plan proposes 2,988 parking spaces and is consistent with the 
i^eveiopment r^grccment's parrving requirements ^iistcu auovc^. 

The 1992 Final EIR/EIS acknowledged that no minimum or maximum parking requirements had 
been established for the downtown area at the time the City approved the Development 
Agreement. However, the 1992 Final EIR/EIS thoroughly evaluated parking demand for the 
project and concluded that with the availability of transit in the downtown area and the adoption 
of a Transportation Demand Management Plan (required for each phase of the project), the 
development would provide an adequate amount of on-site parking and there would be no 
reliance on off-site parking facilities to meet parking demand. This conclusion is further 
bolstered by the North Embarcadero Visionary Plan Master EIR, which determined that with 
implementation of the parking management plan outlined in the mitigation measures for the 
Visionary Plan, significant impacts associated with parking will be reduced to a less-than-
significant level, with no residual impact that could contribute to a cumulative effect. With 
respect to the NBC project, the Visionary Plan Master EIR concluded that the NBC will provide 
adequate on-site parking and therefore, is not expected to compete with other projects in the 
vicinity for public parking. 

Since the time the 1992 Final EIR/EIS was certified, the City has adopted parking space 
requirements for development within the Centre City Planned District through the Centre City 
Planned District Ordinance (PDO). As the PDO expressly provides: 

4 / The development lease between the Developer and the City requires the Developer to implement all 
seismic safety development requirements as recommended in the relevant federal, state, and local 
building codes. (Real Estate Ground Lease for Broadway Complex, Lease No. N6247307RP07P24, 
between the United States of America, Acting By and through the Department of the Navy as Lessor, and 
Manchester Pacific Gateway LLC, as Lessee, entered into as of Nov. 22, 2006, § 13.1 "Compliance with 
Applicable Laws.") 
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Where lands are subject to the jurisdiction of other agencies and organizations, 
including the United States Government, State of California, San Diego Unified 
Port District, or County of San Diego, any superseding authority of those agencies 
shall apply." (PDO, § 151.0301 subd. (b), emphasis added.) 

The NBC is under the jurisdiction of the United States government. Although the Development 
Agreement provides the City and CCDC with limited jurisdiction over the property, that 
jurisdiction is limited to the terms of the Development Agreement. As such, the PDO does not 
apply to the redevelopment of the NBC. Because the parking proposed in the Superseding 
Master Plan is consistent with the parking requirements of the Development Agreement, CCDC 
did not lower the applicable parking standards in approving the Superseding Master Plan for the 
NBC project. 

The PDO's establishment of parking requirements does not constitute a substantial change in the 
circumstances under which the NBC project is being undertaken which would require major 
revisions in the EIR/EIS. The Superseding Master Plan actually proposes more parking spaces 
than would be required under the PDO. Specifically, the PDO imposes the following parking 
requirements: 

Commercial Office: 1.5 spaces/1,000 sf; 
Hotel: 0.3 space/guest room; and 

• Retail: 1.00 space/1,000 sf. 

Based on the ratios set forth in the PDO, the land uses identified in the Superseding Master Plan 
would require a total of 2,968_spaces. The Superseding Master Plan calls for 2,988 parking 
spaces. Therefore, the minimum parking requirement under the Centre City Planned District 
Ordinance is 20 spaces fewer than the number of spaces required under the Development 
Agreement. For this reason, and although the PDO does not apply to the Navy Broadway 
Complex site, the adoption of the PDO does not constitute new information of substantial 
importance necessitating the need for a new EIR for the Navy Broadway Complex project. (See 
Pub. Resources Code, § 21166; see also Santa Monica Chamber of Commerce v. City of Santa 
Monica (2002) 101 Cal.App.4th 786, 799 [finding parking impacts of legislation giving 
residential users preferential parking did not require an EIR because "it cannot be inferred . . . 
that the legislation may have any environmental impact. . . [because] evidence of social or 
economic impacts which do not contribute to or are not caused by physical impacts on the 
environment does not constitute substantial evidence."].) 

Location of the Museum - A previous appeal of CCDC's approval of the Superseding 
Master Plan slates CCDC "moved the location of the museum." 

Staff Response - For the purposes of the 1992 Final EIR/EIS, the preferred alternative 
(Alternative A) assumed the museum would be located on Block 2, rather than Block 4, as 
proposed by the Superseding Master Plan. As explained in the 1992 Final EIR/EIS, however, the 
"precise mix and location (by block) of land uses would be determined by market conditions." 
(EIR/EIS, p. 3-8.) Moreover, the adopted Development Agreement does not identify block-by-

http://Cal.App.4th
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block locations of the allowable uses. Locating the museum on Block 4, rather than Block 2 as 
shown in the illustrations included in the EIR/EIS, does not rise to a level of significance 
warranting further review under CEQA. The project currently proposed for the NBC site is 
located within the same footprint as originally analyzed in the 1992 Final EIR/EIS. The project 
boundaries are the same and all components of the original project have been carried forward 
that were identified in the EIR/EIS and the Development Agreement. The Superseding Master 
Plan still provides 40,000 SF of museum and public attractions, as well as 1.9 acres of open 
space, 25,000 SF of retail space, 1.2 million SF of hotel space, and extensions of Streets E, F and 
G through the project site. 

Coastal Commission Issues - A previous appeal of CCDC's approval of the 
Superseding Master Plan and Phase I buildings stated that "CCDC is not requiring the Navy and 
Manchester (the Developer) to get a discretionary Coastal Development Permit (CDP) as per the 
original development agreement and plans." The Appeal provides no further information or 
evidence as to why any issue related to the Coastal Commission would require preparation of a 
Subsequent or Supplemental EIR, and it is, therefore, difficult to formulate a response. 

Staff Response - Issues regarding the California Coastal Commission's consistency 
review of the NBC project with the California Coastal Management Program are not relevant to 
+i,-„ r r o r* A -ti i et : T , .„ :„ T U „:—+ ,.:*« ; ^ , ,„ J , , - +U„ : . — ; ^ J ; „ * - : — „ f u,~ T?~,J~,.~I ~ ~ - . * 

and therefore, subject to NEPA. The need for a coastal development permit for the current 
proposal will be determined by the Coastal Commission as part of any Federal consistency 
analysis required by federal law. This issue is, therefore, directed toward the Navy and its site 
developer, not CCDC or the City. 

Financial Impacts - A previous appeal of CCDC's approval of the Superseding Master 
Plan and Phase 1 Buildings stated that "CCDC is not protecting the financial and safety interests 
of the Citizens of San Diego or the State of California." 

Staff Response - Fiscal impacts of the Navy Broadway Complex Project are not a 
subject of the CEQA Section 21166 analysis. CEQA Guidelines section 15131 states that 
economic or social effects of a project shall not be treated as significant effects on the 
environment. Such effects of a project are only relevant under CEQA to the extent that they may 
result in indirect physical changes to the environment, such as urban blight, Public Resources 
Code section 21082.2 subdivision (c) states that evidence of social or economic impacts which 
do not contribute to or are not caused by physical impacts on the environment are not 
"substantial evidence" that would show those impacts to be significant. There is no evidence in 
the record for this project that suggests that any social or economic effects of this project would 
result in a significant physical impact, such as urban blight. 

Funding associated with the implementation of the project components identified in the 1992 
Final EIR/EIS Mitigation Monitoring Program that are the responsibility of the City (such as, but 
not limited to, roadway improvements, park development and park services) will be addressed at 
the time construction documents for the NBC project are submitted for the ministerial permitting 
process. 
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Consideration of Previously Certified EIRs - An appeal of CCDC' s approval of the 
first master plan submitted for the NBC project raised the concern that the use of the 1992 Final 
EIR/EIS along with other EIRs certified in the downtown area is not sufficient to address the 
proposed NBC project. 

StaffResnonse - A previously-certified EIR is generally presumed valid. (See Pub. 
Resources Code, § 21167.2.) However, the Legislature has anticipated that, in some instances, 
changes to a proposed project or its surrounding circumstances subsequent to the certification of 
an EIR may necessitate further environmental review if changes implicate new or more 
significant environmental impacts. Thus, Public Resources Code section 21166 requires 
agencies to prepare a Subsequent or Supplemental EIR to allow a project to be modified in 
response to substantial changes in circumstances or information. In order to determine if 
additional environmental review is warranted, an agency with approval power over a project 
must ask whether: "substantial changes are proposed in the project which will require major 
revisions of the [EIR]"; "substantial changes occur with respect to the circumstances under 
which the project is being undertaken which will require major revisions in the [EIR]"; or "new 
information, which was not known and could not have been known at the time the environmental 
impact report was certified as complete, becomes available." (Pub. Resources Code, § 21166.) 
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large scale planning and development proposals for the Downtown area that relate to and assume 
the buildout of the NBC project in their analyses. Specifically, the NBC project has been 
considered or was assumed in thel992 Final EIR/EIS, the 1992 Final Master EIR for the Centre 
City Redevelopment Project, the 1999 Final Subsequent EIR for the Ballpark and Ancillary 
Development Projects, the 2000 North Embarcadero Alliance Visionary Plan EIR, and the 2006 
Downtown Community Plan Final EIR. These environmental documents represent the best 
information available regarding the baseline environmental condition of downtown San Diego, 
particularly with regard to the area that includes the NBC project, and the potential 
environmental consequences of this area's anticipated development. Because the NBC project 
was considered or assumed in each of these environmental documents, it stands to reason that 
those documents are relevant to the determination of whether changed circumstances, including 
changed circumstances and conditions of downtown San Diego, are substantial enough to 
warrant additional environmental review under CEQA. In addition, the environmental 
documents set forth mitigation with which the City, CCDC, and/or the Developer must comply 
in order to lessen or avoid the significant environmental effects associated with planned 
development in downtown San Diego. 

As further explained in DSD's January 7, 2007 Staff Report to the City Council regarding the 
previous environmental appeals of the NBC project: 

According to Section 15150 of the State CEQA Guidelines, incorporation by 
reference of the NBC project analysis within environmental documents prepared 
after the 1990 EIR/EIS was certified is adequate and consistent with CEQA. 
Incorporation by reference is a necessary devise to reduce inconsistencies 
between EIRs. This section of CEQA authorizes use of incorporation by 
reference and provides guidance for using it in a manner consistent with the 
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public involvement and full disclosure functions of CEQA. A public review and 
comment period was provided at the time of draft distribution in accordance with 
CEQA for all environmental documents used in the 21166 analysis. Although not 
analyzed in detail within each Subsequent document, the fact that the NBC 
project is mentioned and included in the cumulative impact analysis for several of 
the documents is consistent with CEQA. Furthermore, CEQA requires discussion 
of past, present, and reasonably foreseeable future projects in the vicinity in order 
to adequately address cumulative impacts. 

The fact that the NBC project is referenced in these other documents and not 
further analyzed, does not render the current process invalid. The Subsequent 
environmental documents considered the potential impacts resulting from 
development of the Navy-owned project site and incorporated consistent 
mitigation measures or development conditions to reduce community-wide 
impacts associated with transportation/circulation/parking, air quality, noise, 
public services/utilities, public health/safety, drainage (i.e. water quality, erosion), 
and historical resources. 

For these reasons, it is reasonable to rely on the 1992 Final EIR/EIS as well as the subsequent 
^ 1 1 V 11 W l l i l l ^ l l l t l l ' J W ^ U l l l ^ l l l O 1W1 j J i y j W L O 111 t i l l . YHw.11111 

Supplemental EIR is required for the NBC project. 
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Cumulative Impacts Analysis - An appeal of CCDC's approval of the First Master Plan 
for the NBC project questioned the use and/or incorporation by reference of previously certified 
EIRs when considering cumulative impacts in the CEQA Section 21166 analysis, specifically 
with respect to traffic-related impacts. 

Staff Response- Section 15130 of the State CEQA Guidelines provides guidance to 
Lead Agencies on how to address cumulative impacts in an EIR. A proposed project is to be 
considered with other past, present, and reasonably foreseeable projects in the vicinity, and with 
which implementation could result in significant environmental changes which are individually 
limited but cumulatively considerable. Environmental documents prepared after the 1992 Final 
EIR/EIS was certified incorporated by reference any and all relevant, previously certified 
documents for projects anticipated in the Centre City community, including the NBC project. 
The use of previously certified documents through incorporation by reference is standard 
practice amongst agencies implementing CEQA, and is consistent with CEQA Guidelines 
section 15150. The Downtown Community Plan EIR anticipated mitigation for direct impacts 
associated with Air Quality Transportation/Circulation/Parking, Cultural Resources and other 
measures necessary to reduce potential impacts to below a significant level, as well as 
cumulative impacts to Air Quality and Transportation; however, the impact of buildout of the 
proposed Community Plan and Ordinance on parking, grid streets and surrounding streets is 
considered significant and unmitigable. These issue areas, which were addressed on a 
community-wide basis, take into consideration past, present, and reasonably foreseeable future 
projects, consistent with CEQA's requirements. 
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Traffic Impacts - An appeal of CCDC's approval of the first master plan for the NBC 
project questioned the use and/or incorporation by reference of previously certified EIRs and 
their adopted Mitigation Monitoring and Reporting Programs prepared for development projects 
within the CCDC project area specific to Transportation/Circulation/Parking. 

Staff Response - As explained in DSD's January 7, 2007 staff report to the City Council 
regarding the environmental determination appeals for the NBC project: 

While it is true that the NBC project would result in traffic related impacts first 
identified in the [1992 Final] EIR/EIS, and would contribute to existing and future 
traffic congestion conditions in the future, the mitigation measures adopted by the 
City Council and the Redevelopment Agency in 1992 and those adopted in 2006 
as part of the recent Centre City Community Plan Update would help to reduce 
significant impacts [in the downtown area], but not to below a level of 
significance in all cases, which is why a statement of overriding consideration 
was adopted [for the Community Plan Update]. These measures include, but are 
not limited to the implementation of Congestion Management Plans; Downtown-
wide evaluation of the grid street system at five-year intervals; submittal review 
and approval of traffic studies for large projects; parking management plans; 
initiation Oi a niuiti-junsuictionai cuort to uevciop cruorceable plans to idciitiiy 
transportation improvements including freeway off ramps and interchanges. 
Implementing measures adopted for the project would help alleviate the traffic 
and parking issues community wide. 

(DSD Staff Report to the Council President and City Council, January 7, 2007, p. 9.) 

In addition, in 2006, the U.S. Navy prepared an Environmental Assessment (EA) that considered 
the environmental effects of implementing the Development Agreement, pursuant to. the Navy's 
obligations under federal environmental law (National Environmental Policy Act). Although the 
EA is a NEPA document, and not a CEQA document, the EA provides additional recent, relevant 
information regarding the environmental effects associated with implementation of the 
Development Agreement. The information presented in the EA was therefore considered by 
CCDC staff in the preparation of the Initial Study prepared for the Superseding Master Plan. 
The EA examined existing conditions and compared those conditions to buildout of the NBC 
Project as set forth in the Development Agreement. Because the Superseding Master Plan 
implements the Development Agreement, the EA's analysis is relevant to the question of 
whether the conditions set forth in Public Resources Code section 21166 are present. The 
following summarizes the traffic analysis performed by the 2006 EA: 

The 1992 Final EIR/EIS used trip generation rates based on the 1990 City of San Diego Trip 
Generation Manual. Based on those rates, the land uses assumed in the Development Agreement 
would generate 39,731 average daily trips (ADTs) on the downtown circulation network. The 
Downtown Community Plan EIR also addressed traffic impacts that would result from 
implementation of the NBC project and other cumulative projects in the downtown area. The 
Community Plan EIR used current City of San Diego trip generation rates for the downtown San 
Diego; these rates for individual land uses are lower than for the rest of the city because of the 
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high use of public transit and because the density and proximity of land uses downtown reduced 
the need for multiple automobile trips. 

Using the trip generation rates used by the Community Plan EIR, the EA concluded that 
implementation of the Development Agreement would generate approximately 27,130 ADT. 
This represents a 32 percent reduction (12,601 ADT) from the number of trips assumed in the 
Development Agreement. This large reduction in ADT is due mainly to the reduced trip 
generation rates identified by the City that best reflect greater use of public transportation in the 
downtown area. According to the EA, the 32 percent reduction in number of trips would lessen 
the potential traffic impacts that were assumed when the Navy and the City entered into the 
Development Agreement. 

In addition, all of the following transportation improvements in the Development Agreement will 
be implemented by the City and the developer, as indicated in the Mitigation and Monitoring 
Program during construction of the project as proposed by the Project: 

E, F, and G streets shall be extended to allow for continuous vehicular and pedestrian 
access between Pacific Highway and North Harbor Drive; 

• G Street shall provide enhanced access between the Marina neighborhood and the G 
street iviOiC uy extending o street as a major pcucsinan promenaue; 
Pacific Highway shall be widened and improved along the frontage adjacent to the 
NBC; and 
A Long-Term Travel Demand Management (TDM) Program shall be implemented. 

The substantial reduction in ADTs calculated in the traffic analysis contained in the EA supports 
the conclusions of the Development Agreement and the Final EIR/EIS that the agreed-upon 
traffic improvements would mitigate potential traffic impacts in today's conditions. 

For the foregoing reasons, it is reasonable to conclude that changes in traffic conditions since the 
1992 Final EIR/EIS was certified are not so substantial as to require preparation of a Subsequent 
or Supplemental EIR for the NBC project. 

Changes in Water Quality Laws - An appeal of CCDC's approval of the first master 
plan for.the NBC referenced specific changes in State law and local regulations during the past . 
sixteen years related to water quality. The appeal questioned why the City did not require new 
qualitative analysis for the NBC project relative to its location within proximity to a State 
identified impaired water body. 

StaffResnonse - The 1992 Final EIR/EIS addressed the effects of the project associated 
with soil erosion and hydraulic conveyance of sediments downstream of the project site into San 
Diego Bay and included a discussion addressing surface hydrology and drainage across the site 
during construction. At the time of the Final EIR/EIS's preparation, both the EPA and the 
Regional Water Quality Control Board (RWQCB) expressed concerns about potential non-point 
source water contamination resulting from accidental construction-related fuel spills and/or from 
construction-related runoff across the site. The RWQCB was consulted on these issues and 
indicated it had not yet adopted standards on programs for accidental spill response or for control 
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of runoff water quality, but that once developed, the programs would be implemented by 
municipalities and not directed toward individual developments. Mitigation in the form of an 
erosion control plan was incorporated into the 1992 Final EIR/EIS to reduce potential water 
quality impacts within and adjacent to the San Diego Bay. In addition, authorization to 
temporarily discharge dewatering waste during project implementation would be obtained from 
the executive office of the RWQCB. This activity was originally approved under the previous 
NPDES Permit (CAO109707). 

CCDC does not dispute that there have been changes in State law relative to water quality and 
acknowledges that the San Diego Bay is an impaired water body as stated by the RWQCB. As 
such, the City of San Diego has adopted Stormwater Regulations that require all project 
applicants to submit Water Quality documentation to the City of San Diego with application for 
ministerial (construction grading and/or building permits) and discretionary actions regardless of 
when the original project was approved and/or whether there is an environmental document with 
specific mitigation. This information assists in the determination of whether a Water Quality 
Technical Report (WQTR) is required. 

Relative to the NBC project, and in addition to the required mitigation identified in the 1992 
Final EIR/EIS, the developer would be required to complete the Stormwater Applicability 
Checklisl io ueLeniiine whclhcr a WQTR musl be submillcu fur review during the grading anu/or 
building permit process. If the WQTR concludes that additional measures are necessary to 
reduce sedimentation and protect the waters of San Diego Bay, these measures would be 
incorporated into the construction documents and compliance with the City's Municipal Permit 
and would be assured through implementation of recommendations of the WQTR in accordance 
with the City's Stormwater Regulations and DSD's field inspection. 

Police Protection/Law Enforcement & Fire Protection/Emergency Response) - An 
appeal of CCDC's approval of the First Master Plan for the NBC project referenced specific 
changes in City-wide staffing levels associated with Police and Fire personnel during the past 
sixteen years as a result of commercial and residential growth in Downtown San Diego. The 
appeal raised the concern that changes in traffic patterns associated with those new developments 
and the City's ability to maintain sufficient level of protection in the area might be impacted by 
the NBC project. 

Staff Response — Environmental review under CEQA is required to address potential 
adverse environmental effects associated with a project. For example, with respect to police and 
fire protection services, environmental review may be required to address environmental effects 
resulting from construction of new emergency response facilities. The availability of public 
service staff is not, in and of itself, a CEQA issue, as it does not implicate a physical 
environmental impact. Instead "[t]here must be a physical change resulting from the project 
directly or indirectly before CEQA will apply." (Discussion following CEQA Guidelines, § 
15131.) 

The 1992 Final EIR/EIS concluded that existing fire protection/emergency facilities, manpower 
and equipment at the city and Federal fire departments are adequate to maintain a sufficient level 
of fire protection service for the NBC project. The EIR/EIS concluded, therefore, that the 
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impacts to fire protection associated with implementation of the Development Agreement would 
be less-than-significant. 

Regarding effects associated with buildout of the Downtown Community Plan, the 2006 
Downtown Community Plan EIR explains that increased traffic congestion as a result of growth 
downtown would hinder timely responses to emergency calls. The run volume for the downtown 
response units has already increased with the current level of growth of the downtown area. In 
addition, the increase in the number of high rises (particularly residential) would result in an 
increase in medical aids and a decreased ability to respond to other emergencies. However, the 
2006 Community Plan EIR further explains that while the two new fire stations which may be 
built downtown would result in physical impacts, insufficient information exists to accurately 
determine the physical impacts that may occur from either of the proposed stations. 

Similarly, the 2006 Community Plan EIR explains that population growth and increased 
residential, commercial, industrial and institutional uses in downtown would correspond to an 
increased demand in law enforcement services. To keep up with anticipated demand, the San 
Diego Police Department (SDPD) would need additional resources, such as personnel, 
equipment, and training. However, the need for a new SDPD substation has not been identified. 
If such a need is identified in the future, the substation will be subject to an independent 
0 — . : „.,t-,i 1,,„;„ . ,_ J^_ r^T:r\ A T).,..~..-,~+ +„ nT:r\ A /n,,j j „ K „ „ r . „„ , .+;„ . , •\ z-\ AZ n » n i , . n ; „ „+ 
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this time of physical changes which may occur from future police facility construction would be 
speculative and no further analysis is required. 

Finally, the proposed uses and intensities for the NBC project set forth in the Superseding Master 
Plan are virtually the same as those outlined by the Development Agreement. For that reason, 
the proposed Project would not require additional fire or emergency protection beyond that 
analyzed in the 1992 Final EIR/EIS, the 2006 Downtown Community Plan EIR, or any other 
relevant environmental review document analyzing development of the Centre City area which 
assumed buildout of the NBC project. A Subsequent or Supplemental EIR is, therefore, not 
required in order to address the provision of emergency services to the NBC site. 

Terrorism - An appeal of CCDC's approval of the first master plan for the NBC project 
raised concerns about the increased risks of attack on domestic military installations since the 
terrorist attack of September 11, 2001. The appeal asserted that these changed circumstances 
require preparation of a project-specific Supplemental EIR to analyze the impacts of these 
changed circumstances on public safety. 

Staff Response - The lease between the Developer and the Navy requires the Navy's 
buildings to be constructed in conformance to the Department of Defense's Antiterrorism 
Standards, requiring minimum construction standards to mitigate antiterrorism vulnerabilities 
and terrorist threats. Furthermore, as explained by DSD's January 7, 2007 Staff Report to the 
City Council regarding the Environmental Appeals of the NBC Project: 

Matters of national security are typically the purview of the federal government, 
not local agencies, except where security duties are expressly delegated, and here. 
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the City has every reason to expect that the Navy will implement adequate 
security precautions. 

. . . [Pjursuant to CEQA, an impact analysis must only consider those indirect 
impacts of a project that are reasonably foreseeable. A change that is speculative 
or unlikely to occur is not reasonably foreseeable. There is no factual evidence in 
the record currently that suggests the NBC project carries any particularly greater 
risk of terrorist attack than any other large building downtown; therefore it is not 
considered a reasonably foreseeable impact, and there is no compelling basis for 
requiring further environmental review. In the absence of any substantial 
evidence of unique facts or circumstances supporting a heightened risk of terrorist 
attack for this particular project, CEQA does not compel the City to undertake 
such a study. 

Public Participation - An appeal of CCDC's approval of the First Master Plan for the 
NBC project asserted that DSD ignored the requirement for public participation during the 
section 21166 consistency analysis, thereby rendering the determination of consistency with the 
1992 Final EIR/EIS invalid. 

k - l i m m » v i , J [ J U > u v . 1 U L / l l ^ 1 V V O U U I W ^ O ^ l / V l b O W O l l V J l l 4 - i. I U V U U ^ D l l t ^ t 1 V U U l i ^ Ll lCIL U I J U - L / l l V . 

review and comment process be provided during an agency's determination of whether or not a 
Subsequent or Supplement EIR is required. If DSD or CCDC had determined that a Subsequent 
or Supplemental EIR was required, that additional analysis would have been subject to the same 
public review and comment requirements as for an EIR for a new original project. However, 
because DSD and CCDC determined that existing environmental documentation was adequate 
and that no further review was required, there is no requirement under CEQA to afford a public 
review and comment process for this determination. 

Parks and Open Space - An appeal of CCDC's approval of the First Master Plan for the 
NBC project raised concerns that there is a deficiency in park area downtown and that the NBC 
project would contribute to this deficiency. 

Staff Response - Consistent with the Development Agreement and the 1992 Final 
EIR/EIS, the Superseding Master Plan includes 1.9 acres of open space within the project site. 
The issue of open space was thoroughly addressed in the Downtown Community Plan Update 
and further debated through the public hearing process, which is the appropriate venue for such 
discussion. Based on adopted City policies, there is no requirement for development of the NBC 
site to provide parkland because City park "standards" are based on acres for residential 
population, of which the project proposes none. Indeed, the Development Agreement for the 
NBC project proposes an excess of parkland as compared to what would be required to satisfy 
the City's General Plan. To the extent that the commercial uses of the NBC project would create 
psychological or aesthetic demand for park space, the 1.9 acres of open space proposed by the 
Superseding Master Plan are expected to adequately serve the park and open space demand that 
office, hotel and retail uses will create. In addition, resolving the deficiency of parkland within 
the community plan area is not the responsibility of the NBC project, nor can this project be 
expected to solve this community-wide issue. 
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CONCLUSION 

The 1992 Final EIR/EIS and subsequent environmental documents prepared for other projects in 
the vicinity adequately address the potential environmental issues associated with current plan 
for the NBC project. None of the conditions outlined in Public Resources section 21166 that 
would require additional environmental review for the NBC project are met. Therefore, no 
additional environmental review is required. In addition, the information provided by appellants 
does not rise to the level of substantial evidence supporting a conclusion that the project may 
result in new or substantially more severe significant impacts beyond those previously disclosed. 

ALTERNATIVES: 

1. GRANT the appeal, set aside the environmental determination, and direct CCDC and/or 
DSD to conduct additional environmental review with direction or instruction to the City 
Council as deemed appropriate. 

2. GRANT the appeal and direct CCDC and/or DSD to prepare a new environmental 
document pursuant to Public Resources section 21166.- If council chooses this 
„u * ; . .~ r^rr^n vA- . i i . . , ^ „ t „ t-i—+ * - ' „ , , • , „ ; ! : A — • : • £ . . , , T u : „u ~,,T *: — /-"i ~.f 

section 21166 applies and what evidence exists that would lead to the preparation of a 
new environmental document. 

Respectfully submitted, Concurred by: 

££'<SSzM&J 
Eli Sanchez Nancy Of. Graham 
Senior Project Manager President 

Brad S. Richter 
Current Planning Manager 

Attachments: 
A - Memorandum from DSD, dated November 27, 2007 
B - San Diego Navy Broadway Complex Coalition/Katheryn Rhodes and 

Conrad Hartsell, M.D. Appeal 
C - Ownership Disclosure Statement 
D - CCDC Board Report of November 28, 2007 
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CITY OF SAN DIEGO 
M E M O R A N D U M 

DATE: November 27, 2007 

TO; William Anderson, Deputy Chief Operating Officer, City Planning and 

Development 

FROM: Robert J. Manis, Deputy Director, Development Services Department 

SUBJECT: Navy Broadway Complex - Superseding Master Plan CEQA 21166 
Evaluation 

The Development Services Department (DSD) was asked to conduct a subsequent CEQA 
Section 21166 evaluation for the Navy Broadway Complex (NBC) Superseding.MasterPlan for 
the Centre City Development Corporation (CCDC). This review was limited to consideration of 
CEQA issues.associated with the modified project and the previous Section 21166 analysis 
conducted by DSD dated October 19, 2006. The NBC project is subject to a Development 
Agreement between:the City of San Diego and the Navy which was approved concurrently with 
aii EIR/EIS prepared by the City (EIR) and Navy (EIS) in 1990. The City as Lead Agency for the 
EIR retains responsibility for the CEQA process as outlined in the Development Agreement. 
CCDC is responsible for project review and consistency with the Development Plan and Design 
Guidelines. 

DSD conducted a CEQA Section 21166. evaluation, and prepared a memo on October 19, 2006 
regarding the first Master Plan. On October 25, 2006, the CCDC Board adopted the DSD CEQA 
evaluation by Resolution 2006-03. Following the CCDC adoption, the DSD CEQA 
determination was appealed to the City CounciL On January 9, 2007, the City Council denied the 
appeals and upheld the CEQA 21166 evaluation conducted by DSD in October 2006. 

For the purpose of conducting the subsequent CEQA 21166 evaluation of the Superseding 
Master Plan revisions, DSD considered the previous October 2006 analysis as well as the CEQA 
Initial Study prepared by CCDC in July 2007 in determining whether the proposed modifications 
would result in the need for a subsequent or supplemental EIR in accordance with CEQA. 

The Superseding Master Plan submitted to CCDC for their consistency review consists of the 
following components: a maximum of 2,893,434 square feet (sf) of development, including 
25,000 sf of retail, 1,181,641 sf of hotel space, 1-.9 acres of open space, 40,000 sf of museum 
space, and 2,988 parking spaces to serve the proposed project uses. These project components 
analyzed by DSD for the Superseding Master Plan result in a total reduction of 42,61.6 square 
feet as compared to die original Master Plan analyzed by DSD in 2006. 

ATTACHMENT A 
Page 1 of 7 
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Section 21166 of CEQA states that, when an EIR has been prepared for a project, no subsequent 
or supplemental EIR shall-be required unless one or more of the following three events occur; 

1. Substantial changes are proposed in the project 
2. Substantial changes occur with respect to circumstances under which the project 

is being undertaken 
3. New information, which was not known and could not have been known at the 

time the EIR was certified as complete, becomes available. 

Based on the above criteria and review of the Superseding Master Plan revisions, DSD staff has 
determined that the proposed project revisions, which.result in a reduction in square footage, yet 
still retain all the elements required per the Development Agreement, do not result in a 
substantially changed project. The proposed revisions do not result in new impacts or changed 
circumstances which would require a subsequent or supplemental EIR. As stated in the October 
19,2006 memo from DSD for the previous CEQA 21166 evaluation there is no new information 
available that-was not part of the original EIR/EIS and/or considered with subsequent reviews of 
other, projects within the Centre City Community Planning Area. Additionally, CCDC prepared 
an Initial Study pursuant to CEQA for the Superseding Master Plan dated July 2007, and a report 
:to the CCDC Board dated July 20, 2007, both addressing the CEQA 21166 evaluation for the 
Superseding Master Planxevisions. DSD staff" concurs with the conclusions of these documents. 

The proposed Superseding Master Plan revisions, when compared to the Master Plan reviewed 
by DSD in 2006 are minor and result in a less intense development. Therefore, because none of 
the three events have occurred, DSD does not find a need to conduct additional environmental 
review of the Superseding Master Plan for the NBC project All project issues and mitigation for 
significant impacts have been adequately addressed pursuant to CEQA for the proposed project. 

If you have any questions or need any clarification, please contact Myra Herrmann, the assigned 
ETwironmental j&fralvsi at 446-5372. 

Deputy Director 

RM/mjh 

Attachment: Memo to James T; Waring from Robert Manis, dated October 19, 2006 

cc: Kelly Broughton, Development Services Department Director 
Nancy Graham, President, CCDC 
Eli Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Planner, Development Services Department 

Page 2 of 7 
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CITY OF SAN DIEGO 
M E M O R A N D U M 

DATE: October 19, 2006 

TO: James T. Waring, Deputy Chief of Land Use and Economic Deveiopment 

FROM: Robert Manis, Assistant Deputy Director, Development Services 

SUBJECT: CEQA Consistency Analysis for Navy Broadway Complex 

The Development Services Department (DSD) was asked to conduct a CEQA consistency 
analysis on the proposed Navy Broadway Complex (NBC) for CCDC. The review is limited to 
consideration of CEQA issues associated with the project and previously certified applicable 
environmental documents. This re view was done pursuant to Section 21166 of CEQA. The 
NBC project is subject to a Development Agreement between the City of San Diego and the 
Navy and an EIR/EIS prepared in 1990 (The City prepared and certified the EIR pursuant to 
CEQA and the Navy prepared the EIS pursuant to NEPA). The City was the lead agency on 
the EIR and retains CEQA responsibilities as outlined in the Development Agreement CCDC 
is responsible for reviewing the project for consistency with the Development Plan and the 
Design Guidelines. 

For purposes of conducting the CEQA consistency analysis, DSD considered theproposed NBC 
project components. It was found that the proposed Niavy Broadway Complex (NBC) project is 
consistent with the project described in the ] 990 EIR/EIS in terms of uses and intensity. The 1990 
NBC project included a total of 2, 950,000 square feet of office, retail and hotel uses plus 300,000 
square feet of above grade parking and 3,105 total parking spaces (including Navy fleet parking). 
The proposed NBC project is slightly smaller at,2,936,050 square feet of office, retail, and hotel 
uses and includes a total of 2,961 parking spaces. The layouts of the two projects are similar and 
CCDC will be reviewing the project for consistency with the adopted Design Guidelines. 

DSD's CEQA consistency analysis for the proposed NBC project considered several 
environmental documents, described below, that have been certified since 19.90 in the downtown 
area. 

• Navy Broadway Complex Project Environmcntai Impact Report/Environmental 
Impact Statement (Joint CEQA/NEPA document, October 1990). Certified by the City 
of San Diego on October 20, 1992. This document fully analyzed the NBC project at the 
project level and assumed that build out of the downtown area would occur consistent with 
the adopted land use plans. The NBC project EIR/EIS also indicates that the precise mix 
and locadon (by block) of land uses would be determined by market conditions. As such, it 
was anticipated that possible changes to the site plan from what was approved in 1992 

Page 3 of 7 
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would incorporate all relevant mitigation measures identified for 
Iransportatipn/'circuIation/parJdng, air quality, cultural, resources, noise, etc. 

• Final Master Environmental Impact Report (MEIR) for the Centre City 
Redevelopment Project. Certified by the Redevelopment Agency (Resolution 
#2081.) and City Council (Resolution #279875) on April 28, 1992. The 1992 MEIR 
specifically identified the NBC project within the Land Use section on Page 4.A-] 7 
as follows:".... redevelopment, of 1 million square feet of Navy offices; up to 2.5 
million mixed commercial, office, and hotel uses, and a plaza at Broadway and 
Harbor.Drive." The KfEIR assumed development of the NBC project.in the Land Use 
Impact analysis and anticipated mitigation associated with 
Transpprfarion/Circulation/Parking, Air Quality, Cultural Resources and other project 
specific measures necessary to reduce potential impacts to below a level of 
significance. 

•' Final Subsequent Environmental Impact Report (SEIR) to the 1992 Final Master 
Environmental Impact Report Addressing the Centre City Community Plan and 
Related Documents for the Proposed Ballpark and Ancillary Development Projects 
and Associated Plan Amendments. Certified by the Redevelopment Agency 
(Resolution #03058) and the City Council (Resolution #292363). on October 26, 1999. 
The NBC project is not specifically called out as a project under the Land Use or 
Cumulative discussion.sections of the SEIR However, in order to determine the short-
term.and longer-term cumulative impacts with or without the Ballpark and Ancillary 
development projects, the SEIR assumed build out of the Redevelopment Project Area as 
defined in the 1992 MEIR which includes the NBC project. In addition, projected land 
use data in the 2002 SAND AG traffic model was modified to include additional CCDC 
build out-developments consistent with the 1992 MEIR. Since the 1992 MEIR included 
tlie NBC project, the same and/or similar intersection, ramp and roadway segment 
impacts, were assumed in the SEIR traffic analysis. Mitigation included an Event 
Transportation Management Plan, Freeway Deficiency Plan, Parking Management Plan 
and Transit improvements (all significant/mitigated, unless necessary freeway 
improvements are not made, resulting in a cumulatively significant and unmitigated 
impact). 

Air Quality was analyzed using the Regional Air Quality Standards (RAQS) for the San 
Diego Air Basin. Regional impacts from increased traffic would remain significant and 
unmitigated; however, with proximity to.public transit, air emissions would, be reduced 
with implementation of RAQS controls. PoteriflaJ significant unmitigated, long-term 
impacts were identified associated with free\ ay onramp congesdon. Recommendation's 
to implement the Freeway Deficiency Plan wi re required, but could not be guaranteed. 

North Embarcadero Visionary Plan Environmental Impact Report. Certified by the 
Board of Port Commissioners of the San Diego Unified Port District in March 2000. 
This EIR:assumed development of the NBC project in the Executive Summary and the 
Land Use discussions. The Visionary Plan Area incorporates the NBC project site, but 

- i 
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did not include it in the calculation of square footage for the existing and proposed 
Visionary Plan uses (Table 3.3-1, Page 3-5). The Visionary Plan EIR references the 
NBC project as an existing entitled project for comprehensive planning purposes and 
cumulative analysis. The Visionary Plan EIR assumes near-term as 2005 and long-term 
build out as 2020 for the traffic analysis, A significant unmitigated and cumulative 
impact was identified for Freeway 1-5 and 1-5 ramps from Is1 to 6th Avenues; impacts to 
ramp capacity and ramp meters were also identified and mitigable with implementation 
of SANDAG1-5 Freeway Corridor Study, which addresses deficiencies on the freeway 
and associated ramps. The Visionary Plan EIR also anticipated mitigation associated with 
Parking, Air Quality, Cultural Resources and other project specific measures necessary to 
reduce potential impacts to below a level of significance. The Visionary Plan EIR 
incorporated development and improvements included in the NBC project, but did not 
consider the project in the cumulative analysis for Urban Design/Visual Quality. Overall, 
the Visionary Plan adequately addressed the NBC project and is therefore consistent with 
the certified EIR/EIS. 

« Downtown Community Plan Environmental Impact Report in Conjunction with a 
new Downtown Community Plan, new Centre City Planned District Ordinance and 
Tenth Amendment to the Redevelopment Flan for the Centre City Redevelopment 
Project. Certified by the Redevelopment Agency and City Council on February 28,2006. 
The Downtown Community Plan EIR assumed development of the NBC project in the 
Project Description and incorporated anticipated land uses and building square footages 
into.the figures and impact analysis. The Community Plan EIR also anticipated 
mitigation for direct impacts associated with Transportation/Circulation/Parking, Air 
Quality, Cultural Resources and other project specific measures necessary to reduce 
potential impacts to below a level of significance, as well as cumulative impacts to.Air 
Quality and.Transportation; however, die impacts from implementation of the proposed 
Community Plan and Planned District Ordinance on parking, grid streets and surrounding 
streets is considered significant and unmitigable. 

One issue identified and evaluatisd with the CEQA consistency review was on-site parkingrelative 
to the minor modifications to square footage in the proposed NBC project compared to the 1990 
NBC project. While the total square footage of the proposed NBC project represents a small 
reduction from the 1990 NBC project, the total number of proposed parking spaces has been 
reduced from 3,105 to 2,961. The analysis determined that the 3,105 spaces included 230 Navy 
fleet car spaces, leaving 2,875 spaces for general use. The Navy has indicated that there is 
curreatly a need for only 54 fleet spaces. With a total of 2,961 spaces proposed, thatleaves 2,907 
spaces for general use, more than with the 1990 NBC project. 

In conclusion, DSD noted that the proposed NBC project is substantially the same as the 1990 
NBC project The EIR/EIS done for the 1990 NBC project analyzed the project in detail, 
assuming build out of the surrounding area consistent with the land use plans and identified 
mitigation for impacts resulting from the project. Subsequent environmental documents in the 
downtown area, while not analyzing the NBC project at the project level, did reference the NBC 
project and assumed it would build out in accordance with the 1990 NBC project Most recently, 

Page 5 of7 
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in 2006, fiie-EIR for the Downtown Community Plan Update addressed community-wide 
policy/land use issues and again, assumed build out of the NBC. 

Section 21166 of CEQA states that when an EIR has been prepared for a project^ no 
subsequent or supplemental EIR shall be required unless one or more of three events 
occur. These events are: 

1. Substantial changes are proposed in the project 
2. Substantial changes occur with respect to circumstances under which the project 

is being undertaken 
3. New information, which was not known and could not have been known at the 

time the EIR was certified as complete, becomes available 

As stated earlier, there are no substantial changes to the NBC project from the 1990 NBC 
project. Project uses and intensity are virtually the same. It is acknowledged that the 
Ballpark and Ancillary Development projects, located in the East Village were not 
identified in thq 1992 CCDC MEIR or the 1990 NBC EIR/EIS and therefore not 
considered .in the cumulative impact analysis for the NBC project. However, because 
these projects were not anticipated, CCDC required the preparation of a Subsequent EIR 
which incorporated by reference the NBC EIR/EIS and assumed the same build out land 
uses adopted for the community plan at that time, wiiicb were ultimately used to analyze 
transportation/circulation impacts, and address regional and local air quality issues. 
Since, tliese projects were ultimately analyzed with consideration of the NBC project, 
DSD does not consider this to be a substantial change in circumstances, there is no new 
information available that was not part of the original EIR/EIS and/or considered with 
subsequenlenvironmentalreviews of other projects. It was and continues to be; assumed 
that the downtown area, including the NBC site, would build out according to adopted 
land use plans. When the Downtown Community Plan was changed earlier this year, 
new land use policies were put into place but the assumptions for the NBC site remained. 

Page 6 of 7 
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Because none of the three events have occurred, DSD does not find a need to conduct 
additional environmental review for the proposed NBC project. The proposed NBC 
project is adequately addressed in the prior environmental documents that were certified 
for the 1990 NBC project and for other projects in the vicinity. Project impacts are 
adequately addressedliSdsappropriale mitigation has been identified. 

Robert Manis 

RM/pdh 

cc: Marcela Escobar-Eck, Development Services Director 
Kelly Broughton, Deputy Director, Development Services 
Nancy Graham, President, CCDC 
Eli Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Environmental Planner 
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City of San Diego 
Development Services 
1222 First Ave. • 3rd Floor 
San Diego, CA 92101-4154 
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Development Permit 
Appeal Application 

See Informatloo Bulletin 505, "Development Permits Appeal P roc^dW.n^ r ^ f f o r ^ j t c ^on the appeal procedure. 

1. Typo of Appeal: 
D Process Two Decision - Appeal to PJannine CommtesJon 
D Process Three Decision - Appeal to Planning Commission 
Q Process Three Decision - Appeal to Board of Zoning Appeals 

D Appeal of a HearingVDfficer Decision to revoke a permit 
H Process Four Decision - Appeal to City Council 

2. Appellant Name Please check onsQ Applicant U Officially recognized Planning Commitlee B 'Interested Person' (Per M.C. Sec. 113.0103) 
San Diego Navy Broadway Complex Coalition (do Cory J. Bnggs, Briggs Law Corporation); and Katheryn Riodes and Conrad 
Hartsell M.D.. 
Address 
99 East "C" Street Snite 111 

City 
Upland 

Stale 
CA 

Zip Code 
91786 

Telephone 
909-949-7115 

3. Applicant Name (As shown on the Permit/Approval being appealed). Complete if different from appellant • 

Manchester Pacific Gateway, LLC 
4. Project Information 
Permit/Approval Being Appealed & Permit/Approval No.: 

Navy Broadway Complex Consistency Determination 

Date of Decision: 

November 28,2007 

Ctty Project Manager. 

Eli Sanchez 
Decision (describe the permit/approval decision): 
Centre City Development Coiporation, Inc., took action on item 11 on its agenda for November 28,2007, including but not limited 

to considering a new environmental determination by the Development Services Department for the applicant's superseding master 

plan and afSrming a consistency detennination previously made by CCDC 
5. Reason for Appeal 

IB Factual Error * J ntrW i i i iumicuiut i 
JO City-wide Significance (Process Four decisions only) Q Conflict with other matters 

B Findings Not Supported 
Description of Reasons for Appeal {Please relate your description to the allowable reasons for appeal noted above. Attach additional sheets If 
necessary.) 

Centre City Development Corporation violated the California Environmental Quality Act, the Alquist-Priolo Earthquake Fault 

Zoning Act, and the Seismic Hazards Mapping Act in taking action on the matters that were the subject of Item 11 on CCDCs 

meeting agenda for November 28, 2007. There is new information and changed circumstances with respect to the Navy Broadway 

Complex that require subsequent environmental review under the California Environmental Quality Act; accordingly, CCDC erred 

in concluding, after considering the Superceding Master Plan's potential environmental impact, that subsequent environmental 

review is not required. In addition, there is new information that requires further examination of the project under the Alquist-

Priolo Earthquake Fault Zoning Act and the Seismic Hazards Mapping Act 

Note that, under the Alquist-Priolo Earthquake Fault Zoning Act and the Seismic Hazards Mapping Act, subsequent geological 

repors may be required when new geologic data are obtained. 

6. Appellant's Sig 

Signature 

hder of perjury that the foregoing, intruding'all names and addresses, is true andcotrect. 

' •> '•• " • - Date December 7,2007 

Note: Faxed appeals are not accepted. 

This information Is available in alternative formats for persons with disabilities. 
To request this Information In alternative fomiat call (619) 446-5446 or <800) 735-2929 (TT) 
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RECEIVED 

CUT CLERK'S GfTICE 
City of San Diego 
Development Services 
1222 First Ave., MS-302 
San Diego, CA 92101 
(619)446-5000 

08 FEB u PHI2:23 Ownership Disclosure 
SAN eiEgfi. CALIF. Statement 

Approval Type: Check appropriate box for type oi approvar(s} requested: [ j Neighborhood Use Permit f jCoasta l Development Permit 

D Neighborhood Development Permit LJSite Development Permit i-JPtanned Development Permit r jCopdil ional Use Permit 
f jVar iance [ jTentat ive Map [~; Vesting Tentative Map Q M a p Waiver Q L a n d Use Plan Amendment • [yTother C S Q A Pefgr tWikJaTtaJ 

Project Title 

MdAr/hesto^ Paci'fto Q\akMw4/Ajgcvy B^A^ 1 
V Y>YVc*J*fo>J Qf iKf lep 

Project No. For City Use Only 

Project Address: 

-& 
San Di>40 , Cal . ' - fb*^1^ ^210 1 

BartiM^iti^MhTpIet^whi^wopiBftyyis^eldiliy^ 

By signing thp Ownership Disclosure Statgment- The pwnerfs^ acknowledge that an application fpr a permit, map or other mailer, as Identified 
above, will be filgd with the Cjty oi San Diego on the subject property, with the Intent to record an encumbrance against the property. Please list 
below the ownerts) and lenant(s) (if applicable) of the above referenced property. The list must include the names and addresses of all persons 
who have an interest in the property, recorded or otherwise, and state the type of property interest (e.g., tenants who will benefit from the permit, all 
individuals who own the property). A sjgnaturg js rpquired oi at least one ot the property owqgrg. Attach additional pages if needed. A signature 
from the Assistant Executive Director ot the San Diego Redevelopment Agency shall be required tor all project parcels lor which a Disposition and 
Development Agreement (DDA) has been approved / executed by the City Council. Note; The applicant is responsible tor notifying the Project 
Manager of any changes in ownership during the time the application is being processed or considered. Changes in ownership are to be given to 
the Proiect Manager at least thirty days prior to any public hearing on ihn Kiihiert prnnflrty. Failure to provide accurate and current ownership 
information could result in a delay in the hearing process. 

Add i t i ona l pages a t tached J [Yes | i No ~ 

Name ot Individual (type or print): Name ot inoivictual (type or print): 

I - ,Ownef [7 j Tenant/Lessee [ 7 ; Redevelopment Agency 

Street Address: 

City/State/Zip: 

Phone No: 

Signature: 

Fax No: 

Date: 

[ " j Owner £jTenant/Lessee | '• Redevelopment Agency 

Street Address: 

City/State/2ip: 

Phone No; Fax No: 

Signature: Date: 

Name of Individual (type or print): 

] s Owner J-fTenant/Lessee [ ^ Redevelopment Agency 

Name of Individual (type or print): 

Street Address: 

Cily/SlaleJiip: 

f j Owner ^Tenant/Lessee [ 3 ; Redevelopment Agency 

Street Address: ~ 

Cily/Stete/Zip: 

Phone No: Fax No: Phone No: Fax No; 

Signature: Date: Signature: Date: 

Printed on recycled paper. Visit our web site at www.sandieqo.qov/development-servjcg? 
Upon request, this intormation is available in alternative formats for persons with disabilities. 
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Project Title: 

M%n'c?Wk*- P^^'c ftgt<W^y/Kfav.y g^odw^fiynpUff 
Project No. (For C/Iy Use Only) 

PsarJ;:l.I.?;To.;be comp le ted .when ;p roper t y i s :ne ld by. a.corporation.,orpji^nership.^;;.-.;.;;;^;^;" ;•• j ' • : ^ • ; : • ^ - ^ u : ^ s ^ : } : : ^ ± M $ } £ f 

Lega l S ta tus (p lease check) : 

E C o r p o r a t i o n [ ^ L i m i t e d Liability -or- I Z General) What Stale? D & Corporate Identification No. Z O ' H ^ | 2 . 0 o ^ 

[^[Partnership 

Bv signing the Ownership Disclosure Statement, the ownerfs) acknowledge thai an application for a permil. mao or other matter. 
as identified above, will be filed with the City of San Diego on the subject properly with the intend to record an encumbrance against 
the property.. Please list below the names, titles and addresses ot all persons who have an interest in the property, recorded or 
otherwise, and stale the type of property interest (e.g., tenants who will benefit from the permit, all corporate officers, and ail partners 
in a partnership who own the property). A signature is required of at least one of the corporate officers or partners who own the 
property. Attach additional pages if needed. Note: The applicant is responsible for notifying the Project Manager of any changes in 
ownership during the time the application is being processed or considered. Changes in ownership are to be given to the Project 
Manager at least thirty days prior to any public hearing on the subject properly. Failure to provide accurate and current ownership 
information could result in a delay in the hearing process. Additional pages attached f j ^ 6 8 IT ' ^ 0 

Corporate/Partnership Name (type or print): 

f - 1 Owner [T-'Tenant/Lessee 

Street Address: 

City/State/Zip; » 

Corporate/Partnership Name (type or print): 

[ j Owner [ j Tenant/Lessee 

Street Address: 

biQ.lsi broo l t lo[. l*<Hj. l i o o 

City/Slate/Zip: 

Phone No: Fax No: 

Name of Corporate Officer/Partner (type or print): 

Corporate/Partnership Name (type or print): 

Name of Corporate Officer/Partner (type or print): 

Corporate/Partnership Name (type or print): 

[ 3 Owner [ j Tenant/Lessee 

Street Address: 

\~ j Owner [ j Tenant/Lessee 

Street Address: 

Clty/Stale/2ip: 

Phone No: Fax No: 

City/Slate/Zip: 

Phone No: Fax No: 

Name of Corporate Officer/Partner (type or print): Name of Corporate Officer/Partner (type or print): 

Title (type or print): Title (type or print): 

Signature: Date; Signature: TSiliT 

Corporate/Partnership Name (type or print): Corporate/Partnership Name (type or print); 

[ j Owner £ j Tenant/Lessee 

Street Address: 

I - 1 Owner Q j Tenant/Lessee 

Street Address: 

City/State/Zip: City/State/Zip: 

Phone No: Fax No: 

Name ot corporate Otlicer/Hartner (type or pnntj: 

Phone No: Fax No: 

Name ot Corporate Officer/Partner (type or print): 

Title (type or print): Title (type or print): 

Signature: Date: Signature; Date: 
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Centre City 
Development 
Corporation 

Item #11 

DATE ISSUED: November 20, 2007 

ATTENTION: 

SUBJECT: 

Centre City Development Corporation 
Meeting of November 28, 2007, Agenda 655 

Navy Broadway Complex Project (Site bounded by Harbor Drive, 
Broadway and Pacific Highway) - Consideration of New 
Environmental Determination by Development Services 
Department Regarding the Superseding Master Plan and Phase I 
Buildings for Blocks 2 and 3, Adoption of the Same and 
Affirmation of CCDC Consistency Determination Previously 
Approved by CCDC Board in July 2007 - Marina and Columbia 
Sub Areas of the Centre City Redevelopment Project 

QTATTP r T Y M T A r ' T -

REQUESTED ACTION: Board consideration of a new California Environmental 
Quality Act ("CEQA") (Pub. Resources Code, § 21100 et seq.) Consistency Analysis 
being prepared by the City of San Diego Development Services Department ("DSD") that 
the criteria set forth in Public Resources Code section 21166 ~ requiring preparation of a 
subsequent or supplemental environmental impact report ("EIR") under the CEQA — are 
not present with respect to the Superseding Master Plan and Phase I Buildings for Blocks 
2 and 3 ("Superseding Master Plan and Phase I Buildings") of the Navy Broadway 
Complex ("NBC") Project and re-adoption of Centre City Development Corporation 
("CCDC") Consistency Determination for said Superseding Master Plan and Phase I 
Buildings. 

STAFF RECOMMENDATION: That the Board: 

• Consider the CEQA Consistency Analysis being prepared by the Development 
Services Department for the Superseding Master Plan and Phase I Buildings, 
which is anticipated to conclude that no subsequent or supplemental EIR is 
required for the NBC Project (Analysis to be provided under separate cover), and 
consider a Resolution adopting such Consistency Analysis and affirming CCDC's 
Consistency Determinations for the Superseding Master Plan and Phase I 
Buildings, which Consistency Determinations were adopted by the Board on July 
25, 2007 (Resolutions 2007-1 through 2007-5). 

SUMMARY: On October 25, 2006, the CCDC Board of Directors ("Board") considered 
the Developer's apphcation for the first master plan and proposals for or the Navy 

\ r r\ i. . f . . 1 * — A A f V \ *> 

ATTACHMEMT D 
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Centre City Development Corporation 
Meeting of November 28, 2007 
Page 2 

Administration Building submitted by the Developer in May 2006. That same date, the 
Board voted to approve staff recommendations with respect to such determinations, 
subject to limited modifications and additions. The Board also voted to adopt DSD's 
October 19, 2006 CEQA Consistency Analysis for the Navy Broadway Complex ("DSD 
CEQA Consistency Analysis"). The DSD CEQA Consistency Analysis considered 
whether a Subsequent or Supplement EIR was required for the NBC project pursuant to 
Public Resources Code section 21166. 

On July 2, 2007, the Developer submitted a new Master Plan and Phase J Buildings 
Basic Concept/Schematic Drawings [of Blocks 2 and 3] for the Navy Broadway Complex 
Project ("Superseding Master Plan and Phase I Buildings"). As required by the 
Development Agreement, CCDC undertook a consistency analysis for the Superseding 
Master Plan and Phase I Buildings. 

On July 25, 2007, the CCDC Board adopted findings that the Superseding Master Plan 
and Basic Concept Schematic Drawings are consistent with the Design Guidelines, 
subject to recommended conditions. The Board also adopted findings that the DSD 
CEQA Consistency Analysis continues to be adequate with respect to the Superseding 
Master Plan and that, pursuant to Public Resources Code section 21166, no Subsequent 
„ C _ _ 1 „ „ „ „ + ~1 TTTT) -•-•. • . - . . . " , . - , J f—— * ' — - ~ : * /TJ I . - * : ^ r i A T i j . i . . . . . i . o i -M^ - t r 
u i o u . j J ^ ' J . ' - i i i t i i u x i L J i i v L3 L t ;qu , t lCU. i O l l i l C p i U J C ^ U ^IVCMJlULLUUS Z.UU / - I U l T U U g l l JL\J\J / - J 

(executed July 25, 2007).) (See CCDC Staff Report, dated July 20, 2007 (Attachment B). 

Two separate appeals were filed challenging CCDC's July 25, 2007 environmental 
determination for the NBC project Superseding Master Plan and Phase I Buildings. The 
first appeal was filed on August 1, 2007 by Katheryn Rhodes and Conrad Hartsell M.D. 
The second appeal was filed on August 6, 2007 by Briggs Law Corporation on behalf of 
the San Diego Navy Broadway Complex Coalition. The appeals were scheduled to be 
heard by the San Diego City Council on November 6, 2007. At the November 6, 2007 
hearing, the City Council voted to continue the hearing to December 4, 2007. The City 
Council's decision to continue the hearing was based on a memorandum submitted by the 
San Diego City Attorney on November 5, 2007 (Attachment C) advising: 

Since only the City and not CCDC has the authority to perform [a Public 
Resources Code, section] 21166 environmental determination, the City 
Attorney recommends granting the appeal and remanding the matter to 
City staff to perform the necessary 21166 analysis under CEQA so that 
CCDC thereafter may proceed with an amendment to the Consistency 
Determination. 

On November 19, 2007, Sabrina V. Teller, (CCDC's CEQA counsel), conferred by 
telephone with Councilmember Faulconer and his staff, representatives of the City 
Attorney's Office, Nancy Graham and Eli Sanchez to discuss the request that had been • 
made to the City's DSD pursuant to Public Resources Code section 21166 for an 
independent review of the Superseding Master Plan for the Navy Broadway Complex, 
approved by this Board in July 2007. The appeals of CCDC's July 2007 decision to 



§03325 
Centre City Development Corporation 
Meeting of November 28, 2007 
Page 3 

adopt DSD's previous environmental consistency determination for the first Master Plan 
as adequate and valid for the Superseding Master Plan are scheduled to be heard by the 
City Council on December 4, 2007. It is expected that DSD's new consistency 
determination will be completed prior to that hearing. 

Although staff does not agree with the City Attorney's position that the Board has no 
authority under the NBC Development Agreement to make any CEQA determination for 
the project, the City Attorney has recommended that the Board adopt anew DSD's latest 
environmental determination and reapprove the Consistency Determination under the 
Development Agreement that is within CCDC's purview. Staff believes such an 
approach would provide valid and easily-understood documentation that a subsequent or 
supplemental EIR is not required for the NBC Project. 

CONCLUSION 

Staff recommends that the Board adopt anew DSD's forthcoming CEQA Consistency 
Analysis and affirm CCDC's Consistency Determinations for the Superseding Master 
Plan and Phase I Buildings previously adopted by the Board July 25, 2007. (Resolutions 
2007-1 through 2007-5 (executed July 25, 2007).) 

Respectfully Submitted, Concurred by; 

/^focA- ^ . ^ V 
'fi/ Eli Sanchez A^/Nancy C. Graham 
) Senior Project Manager ^ President 

Attachments: 
Attachment A - Updated DSD CEQA Consistency Analysis 

(under separate cover) 
Attachment B - CCDC Staff Report, dated July 20, 2007 (without attachments) 
Attachment C - San Diego City Attorney Memorandum, dated November 5, 2007 
Attachment D - Memorandum from Sabrina V. Teller to City Council, dated 

November 13, 2007 
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CITY OF SAN DIEGO 
M E M O R A N D U M 

DATE: November 27, 2007 

TO: William Anderson, Deputy Chief Operating Officer, City Planningand 

Development 

FROM; Robert J. Manis, Deputy Director, Development Services Department 

SUBJECT: Navy Broadway Complex - Superseding Master Plan CEQA 21166 
Evaluation 

The Development Services Department (DSD) was asked to conduct a subsequent CEQA 
Section 21166 evaluation for the Navy Broadway Complex (NBC) Superseding.MasterPlan for 
the Centre City Development Corporation (CCDC). This review was limited to consideration of 
CEQA issues associated with the modified project and the previous Section 21166 analysis 
conducted by DSD dated October i 9, 2006. The NBC project is subject to a Development 
Agreement betweenthe City of San Diego and die Navy which was approved concurrently with 
an EIR/EIS prepared by the City (EIR) and Navy (EIS) in 1990. The City as Lead Agency for the 
EIR retains resporisibihty for the CEQA process as outlined in the Development Agreement. 
CCDC is responsible for project review and consistency with the Development Plan and Design 
Guidelines. 

DSD conducted a CEQA Section 21166 evaluation, and prepared a memo, on October 19, 2006 
regarding the first Master Plan. On October 25, 2006, the CCDC Board adopted the DSD GEQA 
evaluation by Resolution 2006-03. Following the CCDC adoption, the DSD GEQA 
determination was appealed to the City CounciL On January 9, 2007, the City Council denied the 
appeals and upheld the CEQA 21166 evaluation conducted by DSD in October 2006. 

For the purpose of conducting the subsequent CEQA 21166 evaluation of the Superseding 
Master Plan revisions, DSD considered die previous October 2006 analysis as well as the CEQA 
Initial Study prepared by CCDC in July 2007 in determining whether the proposed modifications 
would result in the need for a subsequent or supplemental EIR in accordance with CEQA. 

The Superseding Master Plan submitted to CCDC for their consistency review consists of the 
following components: a maximum of 2,893,434 square feet (sf) of development, including 
25,000 sf of retail, 1,181,641 sf of hotel space, 1.9 acres of open space, 40,000 sf ofmuseum 
space, and 2,988 parking spaces to serve the proposed project uses. These project components 
analyzed by DSD for the Superseding Master Plan result in a total reduction of 42,616 square 
feet as compared to the original Master Plan analyzed by DSD in 2006. 

EXHIBIT A - to Attachment D 
Page 1 of7 
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Page 2 
William Anderson 
November 27, 2007 

Section 211.66 of CEQA states that, when an EIR has been prepared for a project, no subsequent 
or supplemental EIR shall be required unless one or more of the following three events occur: 

1. Substantial changes are proposed in the project 
2. Substantial changes occur with respect to circumstances under which the project 

is being undertaken 
3. New information, which was not known and could not have been known at the 

time the EIR was certified as complete, becomes available. 

Based on the above criteria and review of the Superseding Master Plan revisions, DSD staff has 
determined that the proposed project revisions, which.result in a reduction in square footage, yet 
still retain all the elements required per the Development Agreement, do not result in a 
substantially changed project. The proposed revisions do not result in new impacts or changed 
circumstances Which would require a subsequent or supplemental EIR. As stated in the October 
19, 2006 memo from DSD for the previous CEQA 21166 evaluation there is no new information 
available that; was not part of the-original EIR/EIS and/or considered with subsequent reviews of 
other projects within the Centre City Community Planning Area. Additionally, CCDC prepared 
an Initial Study pursuant to CEQA for the Superseding Master Plan dated July 2007, and a report 
to the CCDC Board dated July 20, 2007, both addressing the CEQA 21166 evaluation for the 
Superseding Master Plan revisions. DSD staff concurs with die conclusions of these documents. 

The proposed Superseding Master Plan revisions, when compared to the Master Plan reviewed 
by DSD in 2006 are minor and"result in a less intense development. Therefore, because none of 
the three events have occurred, DSD does not find a need to conduct additional environmental 
review-of the Superseding Master Plan for die NBC project All project issues and mitigation for 
significant impacts have been adequately addressed pursuant to GEQA for the proposed project 

If you have any questions or need any clarification, please contact Myra Herrmann, the assigned 
Environmental A&dysl at 446-5372. 

Deputy Director 

RM/mjh 

Attachment: Memo to James T. Waring from Robert Mianis, dated October 19, 2006 

cc; Kelly Broughton, Development Services Department Director 
Nancy Graham, President, CCDC 
EH Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Planner, Development Services Department 

EXHIBIT A - to Attachment D 
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CITY OF SAN DIEGO 
M E M O R A N D U M 

DATE: October 19, 2006 

TO: James T. Waring, Deputy Chief of Land Use and Economic Development 

FROM; Robert Manis, Assistant Deputy Director, Development Services 

SUBJECT; CEQA Consistency Analysis for Navy Broadway Complex 

The Development Services Department (DSD) was asked to conduct a CEQA consistency 
analysis on the proposed Navy Broadway Complex (NBC) for CCDC. The review is limited to 
consideration of CEQA issues associated with the project and previously certified applicable 
environmental documents. This review was done pursuant to Section 21166 of CEQA. The 
NBC project is subject to a Development Agreement between the City of San Diego and the 
Navy and an EIR/EIS prepared in 1990 (Tne City prepared and certified xhe EiR pursuant io 
CEQA and the Navy prepared the EIS pursuant to NEPA). The City was the lead agency on 
the EIR and retains CEQA responsibilities as outlined in the Development Agreement. CCDC 
is responsible for reviewinig the project for consistency with the Deveiopment Plan and the 
Design Guidelines. 

For purposes of conducting the CEQA consistency analysis, DSD considered the proposed NBC 
project components. It was found that the proposed Navy Broadway Complex (NBG) project is 
ccinsisterit with the project described in the 1990 EIR/EIS in terras of uses andJntensity. The 1990 
NBC project included a total of 2,950,000 square feet of office, retail and hotel uses plus 300.000 
square feet of above grade parking and 3,105 total parking spaces (including Navy fleet parking). 
The proposed NBC project is slightly smaller at.2,936,050 square feet of office, retail, and hotel 
uses and includes a total of 2,961 parking spaces. The layouts of the two projectsare simiJar and 
CCDC will be reviewing the project for consistency with the adopted Design Guidelines. 

DSD's CEQA consistency analysis for the proposed NBC project considered several 
environmental documents,, described below, that have been certified since 1990 in the downtown 
area. 

j 

• Navy Broadway Complex Project Environmental Impact Report/Environmental 
Impact Statement (Joint CEQA/NEPA document, October 1990). Certified by the City 
of San Diego on October 20, 1992. This document fully analyzed the NBC project at the 
project level and assumed that build out of the downtown area would occur consistent with 
the adopted land use plans. The NBC project EIR/EIS also indicates that the precise mix 
and location (by block) of land uses would be determined by market conditions. As such, it 
was anticipated that possible changes to the site plan from what was approved in 1992 

EXHIBIT A - to Attachment D 
Page 3 of 7 
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Page Z 
James T. Waring 
October 19,2006 

would incorporate all relevant mitigation measures identified for 
'transportatibn/circulation/parkingi air quality, cultural, resources, noise, etc. 

• Final Master Environmental Impact Report (MEIR) for the Centre City 
Redevelopment Project. Certified by the Redevelopment Agency (Resolution 
#208.1.) and Gity Council (Resolution #279875) on April 28,1992. The 1992 MEIR 
specifically identified the NBC project within the Land Use section on Page 4. A-17 
as follows: "...redevelopment of I million square feet of Navy offices; up to 2.5 
rnillion mixed commercial, office, and hotel uses, and a plaza at Broadway and 
Harbor Drive." The MEIR assumed development of the NBC project in the Land Use 
Impact analysis and anticipated mitigation associated with 
Transpprfiation/Circulation/Parking, Air Quality, Cultural Resources and other project 
specific measures necessary to reduce potential impacts to below a level of 
significance. 

» Final Subsequent Environmental Impact Report (SEIR) to the 1992 Final Master 
Environmental Impact Report Addressing the Centre City Community Plan and 
Related Documents for the Proposed Ballpark and Ancillary Development Projects 
and Associated Plan Amendments. Certified by the Redevelopment Agency 
(Resolution #0505S) and ilia City Council (Resolution #252363). on October 25, 19.99. 
The NBC project is not specifically called out as a project under the Land Use or 
Cumulative discussion.sections of the SEIR However, in order to determine the short-
term.and longer-term cumulative impacts with or without the Ballpark and Ancillary 
development projects, the SEIR assumed build out of the Redevelopment Project Area as 
defined in the 1992 MEIR which includes the NBC project. In addition, projected land 
use data in the 2002 SANDAG traffic model was modified to include additional CCDC 
build out developments consistent with the 1992 MEIR. Since the 1992 MEIR included 
die NBG projectj the same and/or similar intersection, ramp and roadway segment 
impacts, were assumed in the SEIR traffic analysis. Mitigation included an Event 
Transportation Management Plan, Freeway Deficiency Plan, Parking Management Plan 
and Transit improvements (all significant/mitigated, unless necessary freeway 
improvements are not made, resulting in a cumulatively significant and unmitigated 
impact). 

Air Quality was analyzed using the Regional Air Quality Standards (RAQS) for the San 
Diego Air Basin. Regional impacts from increased traffic would remain significant and 
unmitigated; however, with proximity to public transit, air emissions would, be reduced 
with implementation of RAQS controls. Potential significant unmitigated, long-term 
impacts were identified associated with freeway onramp congestion. Recommendation's 
to implement the Freeway Deficiency Plan were required, but could not be guaranteed. 

North Embarcadero Visionary Plan Environmental Impact Report. Certified by the 
Board of Port Commissioners of the San Diego Unified Port District in March 2000. 
This EIRjassumed development of the NBC project in the Executive Summary and the 
Land Use discussions. The Visionary Plan Area incorporates the NBC project site, but 

EXHIBIT A - t 0 Attachment D 
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did not include it in the calculation of square footage for the existing and proposed 
Visionary Planuses (Table 3,3-1, Page 3-5). The Visionary Plan EIR references the 
NBC project as an existing entitled project for comprehensive planning puiposes and 
cumulative analysis. The Visionary Plan EIR assumes near-term as 2005 and long-term 
build out as 2020 for the traffic analysis. A significant unmitigated and cumulative 
impact was identified for Freeway 1-5 and 1-5 ramps from 1rt to 6til Avenues;, impacts to 
ramp capacity and ramp meters were also identified and mitigable with implementation 
of SANDAG 1-5 Freeway Corridor Study, which addresses deficiencies on the freeway 
and associated ramps. The Visionary Plan EIR also anticipated mitigation associated with 
Parking, Air Quality, Cultural Resources and other project specific measures necessary io 
reduce potential impacts to below a level of significance. The Visionary Plan EIR 
incorporated development and.improvements included in the NBC project, but did not 
consider the project in the cumulative analysis for Urban Design/Visual Quality. Overall, 
the Visionary Plan adequately addressed the NBC project and is therefore consistent with 
the certified EIR/EIS. 

« Downtown Community Plan Environmental Impact Report in Conjunction with a 
new Downtown Community Plan, new Centre City Planned District Ordinance and 
Tenth Araendiziem to the R&dEVelopinettt Plan for the Centre City Redevelopment 
Project. Certified by the Redevelopment Agency and City Council on February 28, 2006. 
The Downtown Community Plan EIR assumed development of the NBC project in the 
Project Description and incorporated anticipated land uses and building square footages 
into.the figures and impact analysis. The Community Plan EIR also anticipated 
mitigation for direct impacts associated with Transportation/Circulation/Parking,. Air 
Quality, Cultural Resources and other project specific measures necessary to reduce 
potential impacts to below a level of significance, as well as cumulative impacts to Air 
Quality andTransportalion; however, the impacts from implementation of the proposed 
Community Plan and Planned District Ordinance on parking, grid streets and surrounding 
streets is considered significant and unmitigable. 

One issue identified and evaluated with the CEQA consistency review was on-site parking relative 
to the minor modifications to square footage in the proposed NBC project compared to the 1990 
NBC project. While the total square footage of the proposed NBC project represents a small 
reduction from the 1990 NBC project, the total number of proposed parking spaces has been 
reduced from 3,105 to 2,961. The analysis detennined that the 3,105 spaces included 230 Navy 
fleet car spaces, leaving 2,875 spaces for general use. The Navy has indicated that there is 
currently a need for only 54 fleet spaces. With a total of 2,961 spaces proposed, that leaves 2,907 
spaces for general use, more than with the 1990 NBC project. 

In conclusion, DSD noted that the proposed NBC project is substantially the same as the 1990 
NBC project. The EIR/EIS done for the 1990 NBC project analyzed the project in detail, 
assuming build out of the surrounding area consistent with the land use plansand identified 
mitigation for impacts resulting from the project, Subsequent environmental documents in the 
downtown area, while not analyzing the NBC project at the project level, did reference the NBC 
project and assumed it would build out in accordance with the 1990 NBC project Most recently, 
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in 2006, the EIR for die Downtown Community Plan Update addressed community-wide 
policy/land use issues and again, assumed build out of the NBC. 

Section 21166 of CEQA states diat when an EIR has been prepared for a project, no 
subsequent or supplemental EIR shall be required unless one or more of three events 
occur. These events are: 

U Substantial changes are proposed in the project 
2. Substantia] changes occur with respect to circumstances under which the project 

is being undertaken 
3. New information, which was not known and could not have been known at the 

time the EIR was certified as complete, becomes available 

As stated earlier, there are DO substantia] changes to the NBC project from the 1990 NBC 
project. Project uses and intensity are virtually the same. It is acknowledged that the 
Ballpark and Ancillary Development projects, located in the East Village were not 
identified in the* 1992 CCDC MEIR. or the 1990 NBC EIR/EIS and therefore not 
considered in the cumulative impact analysis for the NBC project. However, because 
these projects were not anticipated, CCDC required the preparation of a Subsequent EIR 
which incorporated by reference the NBC EIR/EIS and assumed the same build out land 
uses adopted for the community plan at that time, which were ultimately used to analyze 
transportation/circulation impacts, and address regional and local air quality issues. 
Since; tiiese projects were uitimate/y analyzed with consideration of the NBC project, 
DSD does not consider this to be a substantial change in circumstances. There is no new 
information available that was not pari of the original EIR/EIS and/or considered with 
subsequent environmental, reviews of other projects. It was and continues to be assumed 
that the downtown area, including the NBC site, would build out according to adopted 
land use plans. When the Downtown Community Plan was changed earlier this year, 
new land use policies were put into place but the assumptions for the NBC site remained. 
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James T. Waring 
October 19,2006 

Because none of the three events have occurred, DSD does not find a need to conduct 
additional environmental review for the proposed NBC project. The proposed NBC 
project is adequately addressed in the prior environmental documents that were certified 
for the 1990 NBC project and for other projects in the vicinity. Project impacts are 
adequately addressedlifTdsappropriate mitigation has been identified. 

Robert Manis 

RM/pdh 

cc; Marcela Escobar-Eck, Development Services Director 
Kelly Broughton, Deputy Director, Development Services 
Nancy Graham, President, CCDC 
Eli Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Environmental Planner 
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L L L - L l r Centre City 
U L L LrU Development 
L u L L L Corporation 

DATE ISSUED: July 20, 2007 

ATTENTION: Centre City Development Corporation 
Meeting of July 25, 2007 

SUBJECT: Consistency Determination for The Navy Broadway Complex 
Superseding Master Plan and Phase 1 Buildings for Blocks 2 and 3 
- Proposed by Manchester Financial Group to be Developed and 
Constructed on the Navy Broadway Complex Site - Marina and 
Columbia Sub Areas of the Centre City Redevelopment Project 

STAFF CONTACT: Eli Sanchez, Senior Project Manager 
Suzanne Drolet, Associate Planner 

REQUESTED ACTION: Board consideration of a consistency determination for the 
Superseding Master Plan and the Phase I Buildings Basic Concept/Schematic Drawings located 
on Blocks 2 and 3 of the Navy Broadway Complex site bounded by Harbor Drive, Broadway and 
Pacific Highway ("Site"), in accordance with the "Agreement Between The City of San Diego 
("City") and The United States of America ("Navy") Adopting a Development Plan and Urban 
Design Guidelines for the Redevelopment of the Navy Broadway Complex" ("Agreement") 
(Attachment A). 

STAFF RECOMMENDATION: That the Board: 

• Adopt a resolution finding that the Superseding Master Plan for the Navy Broadway 
Complex ("Project"), as submitted and dated July 2, 2007 ("Superseding Master Plan") 
by the Manchester Financial Group ("Developer"), is consistent with the Agreement's 
Development Plan and Urban Design Guidelines ("Design Guidelines"), with conditions 
(Attachment B); 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 2A, 
submitted and dated July 2,2007 by the Developer (Attachment B), are consistent with 
the Agreement's Design Guidelines, with conditions; 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 2B, 
submitted and dated July 2, 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidelines, with conditions; 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 3A, 
submitted and dated July 2, 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidelines, with conditions; and 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 3B, 
submitted and dated July 2, 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidelines, with conditions. 
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SUMMARY: In 1992, the City of San Diego ("City") entered into the Agreement with the Navy 
and thereby adopting the Design Guidelines for redevelopment of the NBC Site. The Agreement 
gives CCDC the authority to act on behalf of the City to make a determination whether or not 
plans and specifications for any proposed project are consistent with the Design Guidelines. 
Staff has reviewed the plans and specifications for the Superseding Master Plan and Phase 1 
Basic Concept/Schematic Drawings submitted July 2, 2007, in accordance with the Agreement, 
North Embarcadero Visionary Plan, the Environmental Impact Report prepared for the 
Agreement and adopted Design Guidelines. Staff reviewed both the "quantitative" and 
"qualitative" issues. With regard to the proposed Superseding Master Plan, which only evaluates 
the more straight-forward "quantitative" issues (i.e., numerical determinations such as square 
footage, height, setbacks, public open space, etc.), the analysis found no inconsistencies with the 
parameters set forth in the Agreement and Design Guidelines. 

The "qualitative" issues are more complex involving detailed processes with regard to 
architecture, urban and public realm design (such as the north/south pedestrian walkway/paseo) 
for each proposed building site. CCDC assembled a panel of noted, nationally recognized design 
professionals ("Design Panel") to assist with the design review of the qualitative aspects of the 
proposed Master Plan and proposed buildings for the Site. "Qualitative" measures will continue 
to be reviewed as they evolve in the future and as each block and individual building(s) are 
reviewed at subsequent steps in accordance with the Design Guidelines. 

This report provides an overview of the staff analyses of the plans and specifications, submitted 
on July 2, 2007, in accordance with the Agreement's Design Guidelines. Staff recommends that 
the Master Plan and Phase 1 Buildings may be found to be consistent with the Design 
Guidelines, subject to recommended conditions. 

FISCAL CONSIDERATIONS: None. 

COMMITTEE RECOMMENDATION: On July 20, 2007, the Real Estate Committee will 
consider the staff recommendation at a special meeting. Staff will provide an oral update 
to the Board at the regular meeting of July 25, 2007. 

CENTRE CITY ADVISORY COMMITTEE RECOMMENDATION: On July 18, 2007, 
the CCAC took the following two actions: 

• Motion #1: 
CCAC Vote: 21 in favor, 1 opposed, 1 recused 
PAC Vote: 19 in favor, 1 opposed, 1 recused 
Approval of the Master Plan for the Navy Broadway Complex as submitted and 
dated July 2,2007 by the Manchester Financial Group is consistent with the 
Agreement's Development Plan and Urban Design Guidelines with conditions as 
outlined by staffs report dated July 13,2007. 

• Motion #2: 
CCAC Vote: 17 in favor, 3 opposed, 1 recused 
PAC Vote: 16 in favor, 2 opposed, 1 recused 
Table the design review (Basic Concept/Schematic drawings) for buildings 2A, 
2B, 3A and 3B until the CCAC has ample time to review, discuss and make 
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motions on each building. The CCAC is scheduled to meet on Tuesday, July 24, 
2007 to consider Basic Concept/Schematic drawings. 

CHANGES SINCE BOARD COMMITTEE MEETING: Changes made since the Real 
Estate Committee report are noted in bold font. 

OTHER RECOMMENDATIONS: None. 

BACKGROUND 
On October 25, 2006, the Board adopted Resolution 2006-03, by which it adopted the October 
19, 2006 "CEQA Consistency Analysis for Navy Broadway Complex" issued by the City's 
Development Services Department ("DSD") and the determination by DSD based on such 
analysis that no further environmental review is warranted for the NBC Project. The Board also 
approved the staff recommendation on the Master Plan Consistency Determination, as 
conditioned. November 14, 2006, the Board adopted Resolution 2006-04 incorporating the 
Master Plan Consistency Determination, as conditioned and subject to certain modifications 
contained in Resolution 2006-04. 

The Basic Concept/Schematic Drawings for the Navy Administration Building on Block 3B was 
also submitted in June 2006 for a consistency determination by CCDC. However, the Board 
took no action on such consideration. On November 8, 2006, the Board granted a request by the 
Developer to resubmit the "Consistency Determination Submittal Requirements" for the Navy 
Administration Building ("NAB"). At that meeting, the Board also directed staff to meet with 
the Developer to coordinate the process for the resubmission of the submittal package for the 
NAB. In December 2006, the Developer submitted revised drawings for the Master Plan and 
seven buildings on the Site for a consistency determination for each of the buildings in 
accordance with the Design Guidelines contained in the Agreement. The consistency 
determination currently before the Committee does not include buildings on Blocks 1 and 4. 

DEVELOPMENT TEAM 

ROLE/FIRM CONTACT OWNED BY 

Property Owner 
United States Navy Karen Ringel United States of America 

Developer 
Manchester Financial Group 

Perry Dealy, President 
Manchester Development 

Privately Owned 

Construction Manager 

Not Selected 

General Contractor 
Not Selected 

Subcontractor 

Not Selected ^^^^^^J 
Architect 
Martinez + Cutri 
Tucker, Sadler 

Joe Martinez 
John Hinkle 

Privately Owned 
Privately Owned 

Landscape Architect 
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ROLE/FIRM 

Wallace Roberts & Todd, Inc. 

CONTACT 

Kathleen Garcia 

OWNED BY 

Privately Owned 

DISCUSSION 

Design Panel - An expert panel of nationally-recognized architects and urban designers ("Design 
Panel") was assembled by CCDC to provide an independent, specialized and professional review 
of the proposed design of the project. 

The Design Panel met with the Developer and CCDC staff on December 8, 2006, February 1, 
and April 3, 2007 to review the quality of design of the proposed Master Plan and seven 
buildings on the Site. The meetings were a collaborative effort of the Design Panel, the 
Developer and CCDC staff. During those meetings, the Design Panel made numerous 
suggestions to the Developer to enhance the quality of design of the proposed Project. The 
Design Panel suggestions resulted in the following four primary design principle modifications 
to the Master Plan: 

1. The north/south passage extending fiom Broadway to Harbor Drive should be revised to 
create a plaza at each end, connected by a slightly narrowed and more linear paseo. The 
Design Panel expressed concerns that the paseo should be an activated space and 
therefore recommended that it be narrowed to 55 to 65 feet in width and bordered by 
active retail and restaurant spaces within a 2-3 story streetwail. This was to create a 
series of garden rooms and piazzas rather than a free-form public open space area that 
would be less pedestrian friendly and activated. In addition, the Design Panel suggested 
that the footprint of Building 2A be expanded to provide a more formal edge to the paseo 
and the public open space on Block 1A, which the Design Panel envisions as more of a 
flexible formal piazza to accommodate gatherings rather than a purely passive landscaped 
area. 

2. The western blocks within the project should establish an approximately 75-foot tall 
"corniche" streetwail along Harbor Drive in order to create a strong edge to the 
waterfront, with the tower stepping back from the corniche. 

3. Blocks IB and 4B should be developed with "iconic" buildings, with the remainder of the 
blocks designed and developed with high quality "background" buildings. A final 
recommendation made by the Design Panel regarding the iconic buildings was to either 
create an invited-list competition or to otherwise carefully select an architect of proven 
and worldwide stature to design them. 

4. The required museums and/or public attraction spaces should be located in an iconic 
building on Block 4B. 

After the series of Design Panel workshops, the Design Panel felt that the Developer team had 
largely incorporated the elements previously discussed and were pleased with the general 
direction that the Master Plan had taken with some additional suggested adjustments. However, 
when it came to the architecture, the Design Panel considered the architecture to be barely 
conceptual in nature, with some structures such as buildings 2A and IB having only a "blocked 
out" appearance, i.e. only at the very preliminary stages of design. Other structures were of 
concern due to the scale and rhythm along Harbor Drive, the difficulties of building facades and 
storefronts not representing an adequately developed architectural program. 
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Based on the Design Panel's review and the input received from the Committee on April 11 and 
May 16, 2007, the Developer revised the proposed submittal for the Master Plan and seven 
buildings to the Superseding Master Plan and the Basic Concept/Schematic Drawings for four 
buildings on Blocks 2 and 3 (Phase 1) that are currently being considered for a consistency 
determination by CCDC. 

Four Steps of Consistency Review - The consistency review includes a review and analysis of 
whether the development proposed by the Developer substantially conforms to the Development 
Plan and Urban Design Guidelines. The submittal, review and consistency determination is to 
proceed in four steps as specified in Section 5.2 of the Agreement. The four steps involve the 
submission of plans and specifications at the following stages: 

1. Basic Concept/Schematic Drawings 
2. Design Development Drawings 
3. Fifty percent (50%) Construction Drawings 
4. One hundred percent (100%) Construction Drawings 

A further consistency determination will be made as each individual block(s) and/or building(s), 
together with the more advanced plans and specifications for the public open space for each 
block, are submitted and reviewed by CCDC in accordance with Section 5.2 of the Agreement. 
No development on any portion of the Project can proceed under the Agreement unless and until 
a determination of consistency has been made by CCDC. and no cnnstmotion activities on any 
portion of the Project may commence until CCDC issues the final consistency determinations of 
each portion or phase of the Project. The Developer, in previous public meetings, has made a 
commitment to the Board to follow this process as development proceeds. 

The four step process is contained in Section 5.2 of the Agreement. The progression of drawings 
through the four step process shall illustrate how the conditions imposed in connection with 
previous submissions have been accommodated. 

The current review is for consistency of the Superseding Master Plan and Phase 1 Buildings in 
Blocks 2 and 3 dated July 2, 2007, at the Basic Concept/Schematic Design Drawing stage. The 
consistency determination matrices for the Superseding Master Plan and Phase 1 Buildings in 
Blocks 2 and 3 are attached as Attachment C. 

The Agreement sets forth minimum submittal requirements for this stage and requires that these 
drawings are "sufficiently detailed and at a scale to enable CCDC to make the determination of 
consistency." The Phase 1 Buildings will continue to proceed through the four step consistency 
determination process as the Developer moves forward with the more advanced drawing stages. 
The next phase of proposed development on all or portions of Blocks 1 and 4 will be required to 
submit Basic Concept/Schematic Drawings at the initial stage of review for consistency. 

Master Plan Concept — The Navy Broadway Complex Project "Master Plan" is a set of drawings 
illustrating the conceptual Project in its entirety and establishes the foundation for the 
distribution of uses and building volumes on the Project site. The Master Plan includes the site 
plan/ground level usage and basic massing, volumes, and forms of buildings in order to verify 
required building constraints are observed and that the proposed programs and parking are within 
the parameters allowed by the Developer Agreement; circulation/development site access is also 
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addressed. The Master Plan does not include specific design programs or a level of detail that 
would enable a qualitative assessment of design at the individual site level. Each individual 
building/site that is submitted for a Consistency Determination is evaluated against the basic 
criteria established by the Development Agreement as represented in the Master Plan. If any one 
of the proposed buildings, whose volumes, massing, and program of uses as represented in this 
Master Plan, is proposed to be changed in basic footprint, volume, massing, or program of uses 
in a subsequent submittal of the four-phase review process established by the Developer 
Agreement, the Master Plan shall be updated to reflect the new building in context with the other 
proposed or approved buildings and site organization. Architectural refinements and adjustments 
to building volumes and massing within the parameters established by the Developer Agreement 
shall not require preparation of an amended Master Plan. 

Consistency Review - Superseding Master Plan - Staff has reviewed the Superseding Master 
Plan, dated July 2, 2007, for consistency and recommends that the Board find the Superseding 
Master Plan consistent with the Agreement's Design Guidelines, subject to the conditions 
included in the Navy Broadway Complex Superseding Master Plan & Phase 1 Building Basic 
Concept/Schematic Drawings - CCDC Consistency Determination (Attachment C). A summary 
of the staff findings and conditions for the Master Plan are set forth below. 

The Superseding Master Plan is found consistent with the "quantitative" standards and 
maximums regarding allowable land uses, intensity of uses, public open space, museum square 
footage and parking standards. Regarding land uses, the drawings indicate 'condo-hotel' and 
'condo-office'. Condominium ownership of these allowed uses m2v require le^a! and California 
Coastal Commission review outside the scope of CCDC's review. 

All proposed "quantitative" development standards such as heights, stepbacks, access locations 
and sidewalk dimensions are consistent with the Design Guidelines, with a few minor 
conditions/corrections. The proposed conditions contain clarifications and explanations of what 
follow-through will be required in subsequent detailed submittals in accordance with Section 5.2 
of the Agreement, especially to implement the North Embarcadero Visionary Plan streetscape 
design. 

Staff finds all proposed building forms fit within the allowable envelopes; that the tower massing 
maximizes inland views; that the buildings appropriately frame the streets, public open space and 
define a spacious north/south passage. Staff has included comments/conditions to ensure that 
key design features will be maintained and consistently developed in much greater detail during 
required subsequent building submittals of plans and specifications for review under Section 5.2 
of the Agreement. Staff recommends that the Superseding Master Plan may be found to be 
consistent with the Agreement's Design Guidelines. 

Design Review - Consistency Determination - Below is a summary of the consistency review as 
summarized by Gwynne Pugh, a member of the Design Panel. A copy of the "Design Review of 
Blocks 2 and 3 For Consistency Determination" letter prepared by Gwynne Pugh is attached as 
Attachment D. 

The Agreement states that the architecture shall establish a high quality of design. While it is not 
the intent for the entire Development to represent a single architectural solution, The Agreement 
does require the establishment of a compatible vocabulary of forms and materials to create a 
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visually harmonious grouping of buildings. Consequently the development should enhance not 
just the aesthetic and visual values but also the general experience and quality of life. 

Within the context of the Navy Broadway Complex buildings 4A and 1A are required to be 
'iconic' while the remaining structures should be of high quality design and more retiring or part 
of the 'fabric of the City'. To these ends these structures should enhance not just the aesthetic 
and visual values but also to add to the quality of life and to the visceral experience engendered 
by the development. 

Buildings need to respond to the environmental conditions that will make each structure unique, 
as well as integrated into the development as a whole. The structures need to contribute to the 
public realm, as well as benefit from the opportunities that are generated by these premium sites 
consequently producing the high quality of design. 

Consistency Review - Block 2A - The massing and general forms of this building are good but 
significant attention needs to be paid to the pedestrian scale. Texture, scale, color, detail, 
articulation and visual interest need to be addressed. The tower has good articulation and form 
providing interest and distinction to the building. More attention needs to be paid to the intrinsic 
aspects of sustainability based on orientation and weather aspects. Staff recommends that Block 
2A may be found to be consistent with the Agreement's Design Guidelines subject to conditions. 

Consistency Review - Block 2B - The massing and general forms of this building are good but 
significant attention needs to be paid to the pedestrian scale. Texture, scale: color detail, 
articulation and visual interest need to be addressed. The towers have good articulation and form 
providing interest and distinction to the building. More attention needs to be paid to the intrinsic 
aspects of sustainability based on orientation and weather aspects This structure has missed a 
prime opportunity to separate the entry functions of the hotel and the offices. A hotel entrance 
on the promenade could work for considerable mutual benefit to the public realm and to the 
functions of the structure itself. Staff recommends that Block 2B may be found to be consistent 
with the Agreement's Design Guidelines subject to conditions. 

Consistency Review - Block 3A - This structure is elegant and well detailed with good massing 
and form, and connected to the environment. Attention to the issues regarding the loading bays, 
shading of the southerly elevation and articulation of the northerly portion of the westerly 
elevation should be taken. With good refinement and design development this should be a 
successful structure and complement the fabric of the development. Staff recommends that Block 
3A may be found to be consistent with the Agreement's Design Guidelines subject to conditions. 

Consistency Review - Block 3B - Staff finds that this building presents a uniquely-inspired 
architecture with a subtle nautical theme appropriate for its position in the Project site and 
proposed use for Navy administrative facilities. The boat-shaped building's curved floor plan 
offer gently curving facades along the north and south faces that peel away to reveal a 
transparent west facade to the bay and east elevation offering the slenderest profile to the upland 
areas. The building is well-articulated and employs quality materials that create interest and 
variety to promote the pedestrian scale of the street and north-south passage. Abundant 
landscaping around the building creates a park-like public setting at what will eventually be a 
highly traveled space as pedestrians walk between the public open space at 1A and the museum 
spaces at Block 4, and beyond. Staff recommends that Block 3B may be found to be consistent 
with the Agreement's Design Guidelines subject to conditions. 
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PROJECT ANALYSIS AND IMPACT ASSESSMENT 

CEQA Review of the First Master Plan - On October 19, 2006, the DSD issued a 
memorandum explaining DSD's CEQA Consistency Analysis for the NBC Project (the 
"CEQA Consistency Analysis") based on the First Master Plan, in which pursuant to 
Public Resources Code section 21166, DSD reviewed the proposed project against the 1992 
NBC Project EIR/EIS and several more recent EIRs which considered or assumed 
development approved for the NBC Project. DSD found that the 1992 NBC Project 
EIR/EIS, the 1992 Final Master EIR for the Centre City Redevelopment Project, the 1999 
Final Subsequent EIR for the Ballpark and Ancillary Development Projects, the 2000 
North Embarcadero Visionary Plan EIR, and the 2006 Downtown Community Plan Final 
EIR (collectively, the "Environmental Documents") all either adequately evaluated the 
NBC Project or else assumed the full development of the NBC Project in their assessments 
of other downtown plans and projects. DSD also determined that the mitigation required 
to be implemented for the NBC Project and related projects (i.e., the Centre City 
Redevelopment Project, the Ballpark and Ancillary Development Project, the North 
Embarcadero Visionary Plan and the 2006 Downtown Community Plan) adequately 
addressed the environmental impacts associated with the NBC Project. 

DSD concluded that the First Master Plan was substantially the same as the project 
assumed in the 1992 NBC Project Final EIR/EIS, and that subsequent environmental 
documents covering the downtown area assumed the development contemplated for the 
^JT3£ P r o i o / ^ f o n H h a H • • " d a t e d t h e I m p a c t * S n a ! " " ' " f"** »»i">*o»«*ioll" "»Woi>#*ir1 • •acmo-nnr r...nlt 

as transportation and parking, air quality, land uses, cultural resources, and others. 
Therefore, DSD concluded that the conditions listed in Public Resources Code section 
21166 triggering subsequent or supplemental environmental review were not present and 
that no further environmental documentation was required. 

Based on DSD's CEQA Consistency Analysis, CCDC staff determined, consistent with 
DSD's conclusions, that no further environmental review was necessary for the Master 
Plan as originally proposed. In particular, staff found that neither the proposed conditions 
for the First Master Plan nor the Navy building's inconsistency with the Development 
Agreement triggered additional CEQA review because they did not rise to a level of 
significant adverse aesthetic impacts or significant impacts on the physical environment. 
Therefore, CCDC Staff concluded that no further environmental review, beyond the 
analysis contained in their October 25, 2006 staff report and in the accompanying CEQA 
analysis performed by DSD pursuant to Public Resources Code section 21166, was 
required for the First Master Plan. On October 25,2006, the CCDC Board adopted CCDC 
Staffs recommendation that no further environmental review was warranted pursuant to 
Section 21166 of CEQA. 

Changes Between the First Master Plan and the Superseding Master Plan - Only minor 
changes have been made to the First Master Plan to become the currently proposed 
Superseding Master Plan and Phase I Buildings. Specifically, differences between the First 
Master Plan and the Superseding Master Plan include: 

• The Superseding Master Plan includes a narrower Paseo than proposed in the First 
Master Plan; 

• The Superseding Master Plan modifies the upper level of the towers; and 
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The proposed Superseding Master Plan proposes slightly different square footage for 
proposed uses than did the First Master Plan. The following table shows the square 
footage proposed under the First Master Plan with those proposed by the Superseding 
Master Plan: 

Project 
component 
Office 
Hotel 

Retail 
Public 
Attraction 
Total sf 
Open 
Space 
Parking 

First Master Plan 
1,650,000 
1,220,000 sf 

(1,472 rooms) 
25,000 
41,000 

2,936,000 
1.9 acres 

2,961 

Proposed 
Superseding 
Master Plan 
1,646,793 sf 
1,181,641 sf 

(1,575 rooms) 
25,000 sf 
40,000 sf 

2,893,434 sf 
1.9 acres 

2,988 

Difference 
-3207sf 
-38,359 sf 

(+103 rooms) 
— 

-1000 sf 

-42,566 

+27 

Environmental impact of the proposed Superseding Master Plan and Phase I Buildings -
By the terii'is of the Agreciiieut, CCDC has oniy limited ability to conduct its own 
environmental review. The Urban Design Guidelines adopted with the Agreement set forth 
largely objective criteria by which future proposed projects within the scope of the 
Agreement should be assessed by CCDC. Issues relating to maximum-square footage, 
amount of parking, building heights, setbacks, transparency of facades, and pedestrian 
access all involve objective criteria, with no discretion afforded to CCDC to impose 
additional conditions on the Project; however, the Design Guidelines do contain some 
subjective criteria, and therefore, CCDC must exercise discretion over the design of the 
NBC Project, albeit limited to the aesthetic considerations set forth in those subjective 
criteria of the Design Guidelines. 

The exercise of some discretion does not automatically qualify an agency action as a project 
subject to CEQA. To trigger CEQA compliance, the discretion must be of a certain kind; it 
must provide the agency with the ability and authority to "mi t iga te . . . environmental 
damage" to some degree {Leach v. City of San Diego (1990) 200 Cal.App.3d 389, 395.) 
Although CCDC has only limited discretion to review the Project as defined in the 
Agreement for consistency with the subjective criteria in the Design Guidelines, consistent 
with the approach taken for the First Master Plan, staff has taken a conservative approach 
and assumed that its consistency determination is discretionary, and therefore, potentially 
subject to CEQA. 

As stated, staff finds the proposed Superseding Master Plan to be substantially similar to 
the First Master Plan, both in terms of uses and intensity. In addition, staff finds that the 
proposed Superseding Master Plan and Phase I Buildings are consistent with the 
Agreement, subject to conditions, which are substantially similar to those approved for the 
First Master Plan. Therefore, CCDC Staff finds that DSD's recent CEQA Consistency 
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Analysis continues to be valid, relevant, and applicable to the NBC Project as proposed by 
the Superseding Master Plan, 

Based on DSD's CEQA Consistency Analysis, as well as the Initial Study attached to this 
report and prepared by staff for the proposed Superseding Master Plan and Phase I 
Buildings, Staff finds that none of the conditions described by Section 21166 of CEQA 
applies. As discussed in the associated Initial Study, the proposed Superseding Master 
Plan or the circumstances under which it would be undertaken would not result in any new 
significant impacts not discussed in the Environmental Documents, nor any substantial 
increase in the severity of impacts identified by the Environmental Documents. In 
addition, no new information of substantial importance has become available since the 
Environmental Documents were prepared regarding new significant impacts, or feasibility 
of mitigation measures or alternatives that apply to the proposed Superseding Master Plan. 

Because none of the criteria of Section 21166 of CEQA are present here, staff concludes 
that the preparation of a Subsequent or Supplemental EIR is not required. The proposed 
Superseding Master Plan is adequately addressed in the prior Environmental Documents 
that were certified for the 1990 NBC Project and other projects in the vicinity. Project 
impacts are adequately addressed and appropriate mitigation has been identified. No 
further environmental review is required. 

CONCLUSION 

CCDC staff recommends that the Board find that the Master Plan and Phase 1 Building Basic 
Concept/Schematic Drawings for Blocks 2 and 3 are consistent with the Agreement with 
recommended conditions. 

Respectfully submitted, Concu: 

P 

Eii Sanchez 
Senior Project Manager 

"''Suzadne Drolet 
Associate Project Manager 

Attachments: 
Attachment A - Development Agreement 
Attachment B - Superseding Master Plan & Basic Concept/Schematic Drawings dated July 
2, 2007 - Forwarded with Real Estate Committee Package for July 20, 2007 Meeting 
Attachment C - Updated Consistency Detennination Matrices - Master Plan & Phase 1 
Buildings 
Attachment D - Gwynne Pugh Design Review Letter 
Attachment E - CEQA Initial Study 
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Office of 
The City Attorney 
City of Sa& Diego 

MEMORANDUM 
MS 59 

(619) 236-6220 

DATE: November 5, 2007 

TO: Honorable Mayor and City Councilmembers 

FROM: City Attorney 

SUBJECT: On the Appeal of a CCDC Environmental Detennination Under Public 
Resources Code Section 21166 in Relation to the Navy Broadway Complex 
Project, Hearing Scheduled for November 6, 2007, Agenda Item 335 

The City Attorney's office attaches herein the City Attorney's October 4, 2006 Memorandum to 
the City Council and Mayor relating to the respuuslbillly of the City to perform CEQA 
environmental determinations in relation to the Navy Broadway Complex Project. CCDC is not 
a part}' to the Development Agreement and is completing the Consistency Determination, 
and any amendments thereto, on behalf of the City. 

Under the Development Agreement with the Navy, the City did not delegate its CEQA 
responsibilities to CCDC. Consistent with the City Attorney's October 4, 2006 advice, the City 
staff did originally perform an environmental detennination under the provisions of the 
California Environmental Quality Act [CEQA] Section 21166 before CCDC Snalized the 
original Consistency Detennination under the Development Agreement. 

"Within the past few months, CCDC amended the Consistency Determination, but before 
finalizing it, performed and finalized a 21166 environmental detennination which is the subject 
of the appeal tomorrow. Since only the City and not CCDC has the authority to perform this 
21166 environmental determination, the City Attorney recommends granting the appeal and 
remanding the matter to City staff to perfomi the necessary 21166 analysis under CEQA so that 
CCDC thereafter may proceed with an amendment to the Consistency Detennination. 

MICHAEL J- AGUIRRE, City Attorney 

M3A-.SRE:pev 
Attachment 
MS-2007-i0 
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OSce of 
The City Attorney 
City of San Diego 

MEMORANDUM 
MS 59 

(619)236-6220 

DATE: October 4, 2006 

TO: Honorable Mayor and Members of the City Council 

FROM; City Attorney 

SUBJECT: Applicability of Public Resources Code Sections 21166 and 21151(c) to the 
Navy Broadway Complex Project 

INTRODUCTION 

In 1992 the City and the United States, Department of Defense, NavaJ Facilities Engmeering 
Command [Navy], entered into a written agreement entitled "Agreement Between the City of 
San Diego and the United States of America Adopting a Development Plan and Urban Design 
Guidelines for the Redevelopment of the Navy Broadwny Complex" [Dsvsicpnisnt AgrsamoDtj. 

Prior to entering into this Development Agreement, • in October 1990, the City prepared and 
certified an Environmental Impact Report [1990 EIR] under Califomia Environmental Quality 
Act [CEQA] and the Navy prepared an Environmental Impact Statement [EIS] under the 
National Environmental- Policy Act [NEPA] to evaluate the environmental impacts of the Navy 
Broadway Complex Project The City of San Disgo was identified as the lead agency for 
purposes of the EIR. CCDC was one of the City entities, among others, consulted in the 
preparation of the EIR. In 2006, the Navy selected Manchester as .the Master Developer for the 
Navy Broadway Complex Project 

The City Council and the Centre City Development Corporation [CCDC] previously requested 
clarification on the role of the City of San Diego [City] in reviewing or overseeing the 
consistency detenmnatiori of CCDC for the Navy Broadway Complex Project. In response' to 
that prior request, the Office of the City Attorney issued a Memorandum of'Law on September 
15, 2006. An Addendum to the Memorandum of Law was issued by theCity Attorney on 
September 18,2006 explaining the City's role in the development of the Navy Broadway 
Complex Project On September! 9,2006, the San DiegoCity Council heard Item 330 where-the 
Navy Broadway Complex Project was discussed. During this discussion, the City Attorney was 
requested to clarify the applicability of CEQA Public Resources Code Sections 21166 and 
21151(c), to the proposed Navy Broadway Complex Project See Attachment A, 
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In' addition, a Final Environmental Impact Report for the Proposed San Diego Downtown 
CoTnmunity Plan, the CCDC Planned District Ordinance [PD'O], and the ICr Amendment to the 
-Downtown Redevelopment Plan, SCH No. 2003041001, was prepared and finalized by CCDC in 
March 2006 [2006 EIR]. It has yet to be detemined whether the 2006 EIR may or may not ba 
used as the additional EIR for the Navy Broadway Complex Project if a 21166 evaluation 
detenninss-.that further documentation is necessary due to changed circumstances. In 2006, the 
City adopted as its own this 2006 EIR when it approved the Downtown Community-Plan, the 
PDO, and the 10th Amendment to the Downtown Redevelopment Plan. 

The Navy has already determined that a second look at the environmental impacts of the Navy 
Broadway Complex Project is justified and has performed a subsequent environmental analysis 
under NEPA, including traffic and air quality stumes. This Memo analyzes the requisite steps 
necessary for the City" to fulfill its CEQA responsibilities in relation to the Navy Broadway 
Complex Project 

QUESTIONS PRESENTED 

1. As lead agency for the Navy Broadway Complex Project, is the City responsible for 
evaluating the current adequacy of the 1990 EIR under .the provisions of CEQA [Public 
Resources Code Section 21166]? 

2. Would a 21166 evaluation have to be completed before CCDC completes a consistency 
determination for the City? 

3. Is.a CEQA detexminatian associated'with CCDC's consistency determination appealable-
.to the San Diego City Council under .the provisions of CEQA [Public Resources Code 
Sectioii21151(0)]? 

SHORT ANSWERS 

1. Yes. As lead'agency for the Navy Broadway Complex Project, the City is responsible for 
evaluating the current adequacy of the 1990 EIR under the provisions of CEQA [Public 
Resources Code Section21165]. '*' 

1. Yss: A 21166 evaluation will have to bs completed before CCDC completes a 
consistency determination for the City. 

3. Yes. A CEQA detenomation associated with CCDC's consistency detsnninatioB is 
appealable to the San Diego City Council under the provisions of CEQA [Public Resources Code 
Section 21151(0)3. 

LEGAL ANALYSIS 

1. As lead agency for the Navy Broadway Complex Project, the City is responsible for 
•evalcating the current adequacy of the 1990 EIR under the provisions of CEQA [Public.. 
Resources Code Section 21166}. 

EXHIBIT C - t 0 Attachment D 
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The City retained CEQA responsibilities under the Development Agreement Th& City only 
-••• suboonlxacted out to CCDC its responsibility for completion of its contractaal obligation under:.-

the Deveiopment Agreement to perform a consistency determination and the tenns of the 
contr&ct spell out the duties and responsibilities of CCDC as subcontractor. The City, for 
•purposes of the 1990 EIR, was the express designated lead agency for the Navy Broadway 
Complex Project A "lead agency" under CEQA is the public agency which has the principal 
responsibility for carrying out or approving a project which may have a signincant effect upon 
the environment. See Public Resources Code Section 21067. For purposes of entering into and 
carrying out the Development Agreement,- the City remains the lead agency. This responsibility 
has not been and could not be delegated away. 

So significant is the role-of the lead agency that CEQA proecribes , 
delegation. This prohibition was articulated in Kleist v. City of 
Glendale (1976) 56 Cal. App. 3d 770, 779 [128 Cal. Rptr. 781]: 
''Neither the CEQA nor the state guidelines authorize the city 
council to delegate its review and consideration firaction to another 
body. Delegation is inconsistent with the purpose of the review and 
consideration function since it insulates the members of the council 

1 from public awareness and possible reaction to the individual 
members* environmental and economic values. Delegation is 
inconsistent with the purposes of the EIR itsel£M 

Planningand Cojtservation League et al, v. Departmeni of Water Resources. Central Coast 
Water Authority (2000) 83 Cal. App. 4th 892, 907, 100 Cal. Rptr. 2d 173. See Robert T. 
Sundstrom v. County of Mendocino (1988) 202 Cal. App. 3d 296, 307, 248 Cal. Rptr. 352; see 

\ : • also Bayward Area.Planning Association v. City ofHayward (2005) 128 Cal. App. 4* 176, 184, 
26 Cal. Rptr. 3d 783; L.R. Hubbard, Jr. v. City of San Diego (1976) 55 Cal. App. 3d 380,127 
Cal. Rptr. 587. 

Contractually, the Development Agreement- is clear as to the role of the City and the role of 
CCDC. If is clear that CCDC is responsible for performing the consistency determmation, but it 
is also clear by the contract terms that the City retained its CEQA responsibilities. See •*••• 
Sections 5.2 and 9.9 of the Deveiopment Agreement Section9.9 of the Development 
Agreemeat expressly states: 

[T]he City agrees, consistent with California Public Resources 
Code Section 21166, that no subsequent or supplemental 
environmental impact report.shall he required by the City for the 
subsequent implementation of the Project unless required by the 
criteria set forth in Section 21166. 

Furthermore, Attachment 4 of the Development Agreement references, in a footnote, the * • 
possibility of additional environmental analysis to be performed by the Navy and the City: 

Interfering portions of the Pacific Highway median, if any, shall be 
removed and other traffic mitigation measures and street 
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modifications required in the Final Environmental Impact Report 
and Final Environmental Impact Statement for the Navy Broadway 
Complex Project shall be implemented unless the City and Navy 
subsequently find that the trafnc circulation and air quality 
considerations discussed in the EIRyEIS and which led to the 
inclusion of the requirements for such improvements in the Project 
are found to be insigniScaiit, are mitigated to a level of 
insignificance •through other actions, or findings are made that 
override these considerations. 

Given tfaat.these CEQA duties remain with the City, the question to be determined is whether the 
City need do anything more than what it did in .1990 when it certified the EIR The provisions, of 
CEQA provide for a subsequent review of the adequacy of the 1990 EIR where subsequent 
discretionary actions are to occur. Subsequent discretionary actions by the City may, and on 
behalf of the City will, take place. The 1990 EIR is presumed to comply with the provisions of 
CEQA for purposes of its use by responsible agencies "unless the provisions of Section 21166 
are applicable." See Public Resources Code Section 21169.2. A Section 21166 review by the 
City will determine whether there have beenBubstantial changes justifying supplemental or 
additional fenviromnental documsntation/review. Section 21166 comes into play now becausein-
depth review has already occurred in 1990, the time for challenging the sufficiency of the 
original EIR has expired, the question remaining is whether circomstances have changed enougE 
to justify repeating a substantiaJ portion of the process, and a subsequent dtBcretionary setfe^is. 
imminent See River Valley Preservation Project v. Metropolitan Transit Dev. Bd. (1995, 4* 
Dist.) 37 Cal. App. 4* 154. 43 CaL Rptr. 2d 501. See abo Section 15162-of the CEQA 
Gnidelines. 

Subsequent actions by and on behalf of the City are contemplated in the Development 
Agreement "Building and other related pennits for the development of the Property shall be • 
issued by the City in a timely manner.*' See Section 5.6 of Development Agreement The 
Development Agreement, however, also expressly states in Section 1.2 that the redevelopment af 
the Navy Broadway Complex "shall not require any discretionary pexmits from the City. T." 
Building and similar ministerial permits shall be obtained by the Developerof the Broadway &-* 
Complex oniy for those structures which are not to be occupied, in whole or in substantial part, 
by the Navy," See Section 1.2 of Deveiopment Agreement However, agreeing by contract that 
no further discretionary permits will be needed [and thus no further CEQA review would 
follow), does not supercede the City's responsibilities under the law where a discretionary permit 
or approval is in fact needed and CEQA compliance is required. 

A governmental entity cannot contract away its CEQA responsibilities. Contract terms do not 
supercede the requirements of CEQA Furthermore, the provisions found in Section 1.2 of the 
Development Agreement assume that a ''building permit" is a ministerial action. It is not the >• • 
case, however, that in every instance a building permit is a ministerial action. It remains to be*:' 
determined whether other permitting actions taken by the City will trigger CEQA because they 
may be discretionary. See Sheila Domhue Miller v. City-ofHermosa Beach (1993) 13 Cal. App. 
4* 1118,17 Cal. Rptr. 2d 408; Friends ofWestwoodv. City of Los Angeles et al (1987) 191 cal. 
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App. 3d 259,235 Cal. Rptr. 788, In addition, there may be other discretionary actions or 
approvals that the City may conduct with respect-to the Navy Broadway Complex Project tha^dp 

1 . not involve the issuance of "permits." It also remains to be seen what other discretionary 
approvals or -actions will be triggered by other governmental agencies as they permit, authorize 
or otherwise approve any portion or all.of this project moving forward See County of Orange v, 
Superior Court of Orange County,- Vedanta Society of Southern California (2003) 113 Cal. App. 
4* I, 7-8, 6 Cal. Rptr. 3d 286, Any one of these future discretionary approvals may trigger 
CEQA and a detennination by the City or others under Section 21166 of whether the 1990 EIR, 
16 or more years later, is good-enough-

2. A 21166 evaluation will have to be completed before CCDC completes a conBistency 
determination for the City. , 

Although not a permit, the consistency dstermination required by the Development Agreement 
and performed by CCDC on behalf of the City is a discretionary action and triggers CEQA 
compliance; The evaluation of the plans and specifications by CCDC will trigger some discrstion 
and judgment. The City has not delegated its CEQA responsibilities to CCDC for this 
consistency determination. See Section 1.2 of Development Agreement See Sheila Donahue 

• Miller v. City ofHermosa Beach (1993) 13 Cal. App. 4th 1118, 17 Cal. Rptr. 2d 408; Friends of 
Westwood v. City of Los Angeles et al (1987) 191 cal. App. 3d 259,235 CaL Rpti. 788. Before 
this discretionary action can occur, a 21166 evaluation by the City, and any subsequent. 
environmental documentation, if any, will need to be completed. See Section I5162"Df&e u.-£n 
PH-OA Guidslinss. 

In a situation where the 21166 evaluation demonstrates the need to prepare subsequent 
( environmental dacumentation, neither the lead agency nor any other responsible agency can 

grant a subsequent discretionary approval for the project until the subsequent environmental 
document has been adopted/certified. See Section 15162(c) of CEQA Gtridelines. Once all 
discretionsry approvals have been obtained, no further EIRs may be required by the public 
agency. See Cucamongans United for Reasonable Expansion v. City ofRancko Cucamonga 
(2000,4* Dist) g2 Cal. App. 4* 473. 98 Cal. Rptr, 2d 202, See Santa Teresa Citizen Action 
Group v. City of San Jose (2003, 6* Dist) 114 Cal. App. 4^ 689. Courts have set aside 
government actions where review of the current adequacy of an EIR, given changed 
circumstances, has not occurred first. See El Morro Community Assn. v. California Depl. af 
Parks (^Recreation (2004.4th Dist.) 122 Cal. App. 4* 1341; see also Section 15162 of the 
CEQA Guidelines. 

The Navy has already determined" that a second look at the enviromnsntal impacts of the Navy 
Broadway Complex Project is justified and has performed a subsequent environmental analysis 
under NEPA including trafnc and air quality studies. A 21166 review by the City, and any 
subsequent CEQA document detsmrined to be necessary, if any. should cover any future 
discretionary actions associated with this project, unless and until any future substantial changes 
occur. A 21166 review now Is also consistent with what the Navy has already determined is 
necessary under NEPA. 
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3. A CEQA determination associated with CCDC's consistency determmation is 
appealable to the Sac Diego City Council under the provisions of CEQA [Public Resources 
Code Section 21151(c)]. 

Pursuant to Section 21151(c) of the Public Resources Code; 

If a nonelected decdsion-making body of a local lead agency 
certifies an environmental impact rsport, approves a- negative 
declaration or mitigated negative declaration, or determines that a 
project is not subject to this division, that certification, approval, or 
determinationinay be appealed to the agency's elected decision-
making body, if any. 

In this case, the local lead agency is the City of San Diego. Any CEQA detcrmioation associated 
with CCDC's consistency determination is appealable to the fall City Council as provided for 
under Section" 21151(0). See Bakersfield Citizens for Local Control v. CityofBakersfieldetal 
(2004) 124 Cal. App. 4* 1184,1201-1202, 22 Cal. Rptr. 3d 203, citing Vedanta Society of So. 
Califomia v. Califomia Quartet Ltd. (2000) 84 Cal, App. 4th 517, 525-526, 100 Gal. Rptr. 2d 
889. 

CONCLUSION 

Based upon the analysis provided herein if is the re-commendaticn of the Office of ihe City 
Attorney that before CCDC make its consistency determmation, the City complete a 21166 
evaluation to determine whether any further environmental documentation under CEQA is 
necessary for the Navy Broadway Complex Project 

MICHAEL). AGUIRRE, City Attorney 

By ^ ^ ^ C ^ I 2 £ P 
/Shirley R Edwards 

Chief Deputy City Attorney 

SRErpev 
cc: Elizabeth Maland, City'Clerk 

Development Services Departmertt Director 
Centre City Development Corporation 

.•.et-
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Section 21166 .states: 

Whoi an environmental impact report has been prepared for a project 
pursuant to this division* no subsequent or supplemental environmental impact 
report s^all be required by the lead agency or by any responsible agency, 
unless one or more of the following events occurs; 

(a) Substantial changes are proposed in the project which will require 
major revisions of the environmental impact report. 

(b) Substantial changes occur with respect to the circumstances under 
which the project is being undertaken which will require major 
revisions in the environmental impact report. 

(c) New information, which was not known- and could not have been "* 
known at the time the environmsntal impact report was certified as 
complete, becomes available. 
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To: Honorable Mayor and City Councilmembers 
From; City Attorney 
Date: November 5, 2007 
Re: On the Appeal of a CCDC Environmental Detennination under Public Resources 
Code Section 21166 in relation to the Navy Broadway Complex Project, Hearing 
Scheduled for November 6,2007, Agenda Item 335. 

The City Attorney's office attaches herein the City Attorney's October 4, 2006 
Memorandum to the City Council and Mayor relating to the responsibility of the City to 
perform CEQA environmental determinations in relation to the Navy Broadway Complex 
Project. CCDC is not a party to the Development Agreement and is completing the 
Consistency Determination, and any amendments thereto, on behalf of the City. 

Under the Development Agreement with the Navy, the City did not delegate its CEQA 
responsibilities to CCDC. Consistent with the City Attorney's October 4, 2006 advice, 
the City staff did originally perform an environmental determination under the provisions 
of the Califomia Environmental Quality Act [CEQA] Section 21166 before CCDC 
finalized the original Consistency Detennination under the Development Agreement 

Within the past few months, CCDC amended the Consistency Determination, but 
before finalizing it, performed and finalized a 21166 environmental detennination which 
is the subject of the appeal tomorrow. Since only the City and not CCDC has the 
authority to perform this 21166 environmental determination, the City Attorney 
recommends granting the appeal and remanding the matter to City staff to perform the 
necessary 21166 analysis under CEQA so that CCDC thereafter may proceed with an 
amendment to the Consistency Detennination. 
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M E M O R A N D U M 

TO: Honorable Mayor and City Council Members 

FROM: Sabrina V. Teller, CEQA counsel for CCDC 

DATE: November 13, 2007 

RE: Response to City Attorney Memorandum (November 5, 2007) regarding "On the 
Appeal of a CCDC Environmental Determination Under Public Resources Code 
Section 21166 in Relation to the Navy Broadway Complex Project, Hearing 
Scheduled for November 6, 2007, Agenda Item 335" 

On November 6, 2007, the San Diego City Council voted to continue its hearing on the 
appeals of the decision of the Centre City Development Corporation's Board of Directors to re-
adopt a previously prepared environmental determination for the Superseding Master Plan for the 
redevelopment of the Navy Broadway Complex (NBC) Project. The decision to continue the 
hearing was based at least in part on a memorandum submitted by the San Diego City Attorney 
on November 5, 2007, advising: 

Since only the City and not CCDC has the authority to perform [a Public 
Resources Code, section] 21166 environmental determination, the City 
Attorney recommends granting the appeal and remanding the matter to 
City staff to perform the necessary 21166 analysis under CEQA so that 
CCDC thereafter may proceed with an amendment to the Consistency 
Determination. 

While CCDC neither supported nor opposed the continuance, we welcome the 
opportunity to respond to the new issues raised at the last minute by the City Attorney. 

First, we would like to clarify that CCDC did not amend or substitute DSD's 
determination. Rather, the CCDC Board re-adopted DSD's October 19, 2006 CEQA 
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Consistency Analysis for the Navy Broadway Complex (DSD's CEQA Consistency Analysis), 
which was previously upheld by the City Council when the same appellants, alleging the same 
claims, were heard last January. (See CCDC Resolution No. 2007-01, July 25, 2007.) Upon 
Manchester's submission of a superseding master plan on July 2, 2007, CCDC staff undertook a 
review of the same documents considered by DSD in its CEQA Consistency Analysis to be able 
to confirm to the CCDC Board that the DSD analysis was comprehensive and complete. Staffs 
review took the form of a modified initial study for the purpose of documenting the scope of 
their review, but the initial study merely informed the conclusions and recommendations of the 
staff report to its Board; it was not a substitute or amendment to DSD's CEQA Consistency 
Analysis. (See Initial Study, Attachment E to CCDC Staff Report, July 20, 2007, regarding the 
Consistency Determination for the NBC Superseding Master Plan and Phase I Buildings.) Prior 
to its approval of the Superseding Master Plan that is the subject of the appeals currently pending 
before the Council, the CCDC Board considered DSD's October 19, 2006 CEQA Consistency 
Analysis, as informed by CCDC's additional information in the July 20, 2007 staff report, and 
re-adopted DSD's CEQA Consistency Analysis. 

Second, we respectfully disagree with the City Attorney's interpretation of CEQA in his 
. conclusion that CCDC has no authority or obligations under CEQA with respect to the NBC 

project. As the City Attorney has previously acknowledged, CCDC is a "responsible agency" for 
the ^ro^ect under CE^A. As explained further below CCDC could not hsvo made its "w" 
consistency determinations for the Master Plan and Phase I buildings required under the 
Development Agreement without first considering whether the circumstances of Public 
Resources Code section 21166 applied. (CEQA Guidelines, §§ 15096, subds. (e), (f), 15162.) 

Third, if the City Council determines that DSD should undertake another review of the 
Superseding Master Plan pursuant to Public Resources Code section 21166, the appropriate 
action would not be to grant the appeals, as the City Attorney suggests, but rather, to suspend or 
continue the hearing and to direct that DSD perform that task and report back to the Council with 
its conclusions. 

CCDC Re-adopted DSD's CEQA Consistency Analysis 

Background 

Manchester Financial Group first submitted a master plan to CCDC for a consistency 
determination under the Development Agreement in May 2006. Before CCDC made its final 
consistency determinations on that master plan, DSD conducted an analysis under Public 
Resources Code section 21166 for the NBC project and submitted an explanatory letter to CCDC 
and the City Council detailing its conclusions. (DSD (Oct. 19, 2006) CEQA Consistency 
Analysis for the Navy Broadway Complex.) Section 21166 sets forth the criteria under which a 

1 / See City Attorney Memo dated Nov. 22, 2006 re: "Navy Broadway Complex Project 
Environmental Appeal Hearings", stating "At its October 25 meeting, CCDC did [adopt 
a] resolution as a responsible agency regarding the CEQA analysis for the Navy 
Broadway Complex Project." The resolution in essence adopted the Analysis of DSD." 
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lead or responsible agency must prepare a subsequent or supplemental EIR for a project for 
which an EIR has already been certified. DSD's CEQA Consistency Analysis concluded the 
criteria listed in Public Resources Code, section 21166 were not met and that no further 
environmental was required. (Id. at pp. 4-5.) 

Prior to making its consistency determination on the first proposed master plan, on 
October 25, 2006, the CCDC Board adopted Resolution 2006-03, formally adopting DSD's 
CEQA Consistency Analysis and determination that no further environmental review was 
warranted for the Navy Broadway Complex Project. (CCDC Resolution 2006-03.) Thereafter, 
two separate appeals to the City Council were filed, challenging DSD's analysis and CCDC's 
adoption of that analysis. The City Council voted to deny the appeals and uphold both DSD's 
CEQA Consistency Analysis and CCDC's adoption of that analysis. 

CCDC's Re-adoption of DSD's CEQA Consistency Analysis 

Less than seven months after the City Council upheld DSD's CEQA Consistency 
Analysis and CCDC's adoption thereof, Manchester submitted a Superseding Master Plan for the 
project and basic concept/schematic drawings for Blocks 2 and 3 of the site. In comparing the 
approved master plan with the Superseding Master Plan, CCDC found the two plans similar3 and 
i v^-wii i i^i i u n t i n , u i L w n i u yj± v * u iuuLi - i ig , IJXJ t w i i i i m v-ii v 11 vj imn^iiLCii ^UJAOV-VJ u .^11^ v a , Li i d I j _ / o i - / O *• .-1 ' A J r \ 

Consistency Analysis remained valid and applicable to the superseding master plan. (See CCDC 
Report to City Council, Report No.: CCDC-07-20, p. 8; see also CCDC Staff Report, July 20, 

2 / Specifically, DSD found that no substantial changes to the NBC project were being proposed 
and that the master plan's proposed land uses and intensities were virtually the same as those 
analyzed in the 1992 Final EIR/EIS. (DSD CEQA Consistency Analysis, at pp. 4-5.) DSD also 
found that the project was adequately addressed in the 1992 Final EIR/EIS for the project and the 
several other certified environmental documents for plans and projects in the vicinity of or 
including the NBC project area. As such, there were no substantial changes in the project or the 
circumstances under which the project is being undertaken, nor any new information of 
substantial importance requiring preparation of a subsequent or supplemental EIR. (Id. at pp. 4-
5.) 
3 / As explained in the staff report for the CCDC Board's meeting of July 25, 2007 (pp. 
8-9), the differences between the first Master Plan approved by the CCDC Board in 
October 2006 and the Superseding Master Plan approved in July 2007 are minor: 

• The Superseding Master Plan includes a narrower paseo than proposed in the first 
Master Plan, as suggested by the Design Panel assembled by CCDC; 

• The Superseding Master Plan modifies the upper level of the towers; and 
• The Superseding Master Plan proposes slightly different square footage for 

proposed uses than did the first Master Plan [3,207 less sf of office, 38,359 less sf 
of hotel, 1,000 less sf of public attraction, and 27 more parking spaces.] 

Notably, none of the appellants challenging CCDC's re-adoption of DSD's CEQA 
Consistency Analysis have explained how these changes to the first Master Plan 
could give rise to a different conclusion by DSD or any other reviewer regarding 
whether the criteria of Public Resources Code section 21166 are met. 

EXHIBIT D -- to Attachment D 
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2007, regarding the Consistency Determination for the NBC Superseding Master Plan and Phase 
I Buildings). Therefore, CCDC resolved to re-adopt DSD's CEQA Consistency Analysis and 
made findings that no subsequent or supplemental EIR was required for the Project. (CCDC 
Resolution 2007-01.) 

Notably, CEQA does not mandate any specific procedure for an agency to follow in 
determining whether Public Resources Code section 21166 is applicable to the agency's approval 
of a project. The CEQA Guidelines simply provide that "[a] brief explanation of the decision 
not to prepare a subsequent EIR ... should be included in an addendum to an EIR, the lead 
agency's required findings on the project, or elsewhere in the record. (CEQA Guidelines, § 
15164, subd. (e), italics added.) Thus, CCDC could have re-adopted DSD's CEQA Consistency 
Analysis without any further analysis. However, CCDC chose to take the more conservative 
approach of considering whether the criteria in Public Resources Code section 21166 were 
present with respect to the Superseding Master Plan and documenting said evaluation by way of 
a modified initial study. (See CCDC Report to City Council, Report No. CCDC-07-20, p. 8; see 
also CCDC Staff Report, July 20, 2007, regarding the Consistency Determination for the NBC 
Superseding Master Plan and Phase I Buildings.) 

Ultimately, CCDC concluded that substantial evidence warranted agreement with DSD's 
C^X^(^\ A f ' r m c t c; for \ i~ ' \ t A n o l i r c i c t n o f r>r\ i - i i t - t r iOT e > m f i r r \ r > m o n + i I r o t r i o u r - i t i o c r a i - i i i i i - a A + X T - - t l i i i 
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Superseding Master Plan. Therefore, CCDC re-adopted DSD's analysis and made findings that 
no further environmental review was required. 

CCDC Fulfilled Its Independent Duty to Consider Whether a Subsequent or 
Supplemental EIR is Required for the Navy Broadway Complex Proiect 

Even if CCDC chose not to re-adopt DSD's CEQA Consistency Analysis, CEQA 
requires CCDC to consider whether a subsequent or supplemental EIR is required for the NBC 
Project. (Pub. Resources Code, §§ 21166, 21069, 21180, subd. (a), CEQA Guidelines, § 15162, 
subd. (c).) The duty to comply with CEQA arises whenever a public agency makes discretionary 
decision about whether to approve or carry out a project. (Pub. Resources Code, § 21080, subd. 
(a).) A subsequent or supplemental EIR may only be prepared in connection with a discretionary 
approval. According to the CEQA Guidelines, "if after the project is approved, any of the 
conditions [requiring preparation of a subsequent EIR] occurs, a subsequent EIR or negative 
declaration shall only be prepared by the public agency which grants the next discretionary 
approval for the project, if any.'" (CEQA Guidelines, § 15162 subd. (c).)4 In this case, the 
discretionary approval triggering CEQA is CCDC's consistency determination under the 
Development Agreement. 

4/ See, for example, Cucamongans United for Reasonable Expansion v. City ofRancho 
Cucamonga (2000) 82 Cal.App.4th 473, 479-480, in which the Fourth District Court of 
Appeal held that a supplemental or subsequent EIR was not required for a project in 
which a City denied an application for design review because there had been no 
secondary discretionary approval. 
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CCDC agrees that the City is the lead agency for the NBC project and that the City 
retained CEQA authority over the project in connection with subsequent discretionary approvals 
made by the City under the Development Agreement. As the City Attorney has acknowledged, 
however, CCDC, not the City, has the authority under the Development Agreement to make the 
consistency determination at issue in the present appeals. Because CCDC's consistency 
determination requires the exercise of discretion, it is a discretionary approval within the 
meaning of CEQA. (CEQA Guidelines, § 15162 subd. (c).) Thus, even though the City is the 
lead agency for the project, the Development Agreement also vests CCDC with some'further 
discretionary authority over the project. (Pub. Resources Code, § 21080, subd. (a).) 

Because CCDC's consistency determination is a discretionary approval, CCDC has an 
independent obligation to comply with CEQA in making that determination. As noted above, 
CCDC is best characterized as a "responsible agency" under CEQA. A responsible agency is a 
"public agency, other than the lead agency which has responsibility for carrying out or approving 
a project." (Pub. Resources Code, § 21069.) A responsible agency typically has permitting 
authority or approval power over some aspect of the overall project for which a lead agency has 
conducted CEQA review. (Pub. Resources Code, § 21069; CEQA Guidelines, §§ 15096, 15381; 
Citizens Ass 'n. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 
Ca.App.3d 151, 173-175.) Here, the Development Agreement vests with CCDC approval power, 
i n fVip f r > r m r \ f tl-i£> n r m c i c t ^ n r v r f u i ^ M i r cmH r l ^ t ^ - r m i n c t t i D n m t & r c r \ m a oc t - ioo to n-f fVio i -n fa^r i l l X T D O 

Project for which the City, as lead agency, has already conducted a CEQA review. Based on its 
limited approval power over the project, CCDC's role in the development process for the NBC 
project is that of a responsible agency. 

Notably, after a lead agency approves a project, if a project still requires a subsequent 
discretionary approval from a responsible agency, the latter agency cannot act until it has 
"considered" the project's environmental effects as described in the certified final EIR. (CEQA 
Guidelines, § 15096, subd. (f).) Generally, the responsible agency simply accepts the lead 
agency's decision regarding the document's adequacy. (See Lexington Hills Assn. v. State of 
California (1988) Cal.App.3d 415, 429-438.) If, however, the criteria of Public Resources Code 
section 21166 apply, the responsible agency must prepare a subsequent EIR before granting its 
discretionary approval. (CEQA Guidelines, §§ 15096, subd. (e)(3), 15162.) 

Applying these principles to CCDC's consistency determination, it is clear that CCDC 
acted within its authority in re-adopting DSD's CEQA Consistency Analysis and in developing 
additional information to support DSD's and CCDC's conclusion that no further environmental 
review for the NBC project is required. The NBC project was approved by the City in 1992. At 
that time, the City certified the Final EIR/EIS prepared for the Project. As such, under CEQA, 
CCDC could not act on the project without considering the 1992 Final EIR/EIS prepared for that 

5 / The City Attorney's September 15, 2006 memorandum concluded that "Under the 
Property Clause of the U.S. Constitution .... The City Council as the legislative body of 
the City exercised its discretion and delegated the determination of consistency review to 
CCDC. Any further right of review over CCDC's determination is not authorized by the 
Development Agreement." (City Attorney Memorandum, Sept. 15, 2006, p. 4.) 
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Project. (CEQA Guidelines, § 15096, subd. (f).) Nor could CCDC approve the Superseding 
Master Plan and Phase I buildings if the criteria of Public Resources Code section 21166 were 
met. (CEQA Guidelines, §§ 15096, subd. (e)(3), 15162.) Therefore, CCDC reviewed the 
project's record, including DSD's previously prepared CEQA Consistency Analysis, the 1992 
Final EIR/EIS prepared for the Project, the subsequent applicable environmental documents cited 
in DSD's Consistency Analysis, and additional materials prepared by CCDC staff, which 
included a modified initial study. Based on this review, CCDC re-adopted DSD's Consistency 
Analysis and adopted findings that no subsequent or supplemental EIR was required. As such, 
CCDC acted properly within its own authority under CEQA in re-adopting DSD's CEQA 
Consistency Analysis and making findings that no further environmental review for the NBC 
Project is required. (Pub. Resources Code, § 21166; CEQA Guidelines, §§ 15162, 15164, subd. 
(e).) 

For these reasons, the City Council should not grant the appeals on the basis of the City 
Attorney's mistaken position that CCDC exceeded its authority under CEQA or the 
Development Agreement authorizing the NBC Project. If the City Council determines that 
additional review is warranted, it could suspend or continue the hearing and direct DSD to 
undertake that task. 
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Development Permit 
Appeal Application 

See Information Bulletin 505, "Development Permits Appeal Procedare.T'.fdr.^Kform^ticuvon thalppeal procedure. 

1. Type of Appeal: 
Q Process Two Decision - Appeal to Planning Commission 
Q Process Three Decision - Appeal to Planning Commission 
Q Process Three Decision - Appeal to Board of Zoning Appeals 

D Appeal of a Hearing\bfficer Decision to revoke a permit 
H Process Four Decision - Appeal to City Council 

2. Appellant Name Please check oneQ Applicant Q Officially recognized Planning Committee H "Interested Person" (Pet M.C. Sec. 113.0103) 
San Diego Navy Broadway Complex Coalition (c/o Cory J. Bnggs, Briggs Law Corporation); and Katheryn Rhodes and Conrad 
Hartsell. M.D.. 

Address 
99 East "C" Street. Suite 111 

City 
Upland 

State 
CA 

Zip Code 
91786 

Telephone 
909-949-7115 

3. Applicant Name (As shown on the Permit/Approval being appealed). Complete if different from appellant. 

Manchester Pacific Gateway, LLC 
4. Project Information 
Permit/Approval Being Appealed & Permit/Approval No.: 

Navy Broadway Complex Consistency Detennination 

Date of Decision: 

November 28, 2007 

City Project Manager: 

Eli Sanchez 
Decision (describe the permit/approval decision): 
Centre City Development Corporation, Inc., took action on item 11 on its agenda for November 28,2007, including but not limited 

to considering a new environmental determination by the Development Services Department for the applicant's superseding master 

plan and affirming a consistency detennination previously made by CCDC 
5. Reason for Appeal 

JS Factual Error 
Q Conflict with other matters 
10 Findings Not Supported 

Description of Reasons for Appeal {Please relate your description to the allowable reasons for appeal noted above. Attach additional sheets if 
necessary.) 

•S! New information 
Jd City-wide Significance (Process Four decisions only) 

Centre City Development Corporation violated the Califomia Environmental Quality Act, the Alquist-Priolo Earthquake Fault 

Zoning Act, and the Seismic Hazards Mapping Act in taking action on the matters that were the subject of Item 11 on CCDC's 

meeting agenda for November 28, 2007. There is new information and changed circumstances with respect to the Navy Broadway 

Complex that require subsequent environmental review under the California Environmental Quality Act; accordingly, CCDC erred 

in concluding, after considering the Superceding Master Plan's potential environmental impact, that subsequent environmental 

review is not required. In addition, there is new information that requires further examination of the project under the Alquist-

Priolo Earthquake Fault Zoning Act and the Seismic Hazards Mapping Act. 

Note that, under the Alquist-Priolo Earthquake Fault Zoning Act and the Seismic Hazards Mapping Act, subsequent geological 

repors may be required when new geologic data are obtained. 

mt's Signaftjle: 1 certif^Mnder Anally of pel 

•ed appeals are not accepted. " 

6. Appellant's Sign 

Signature 

Note: Faxed appeals 

perjury that the foregoing, including ail names and addresses, is true and correct. 

Date December 7, 2007 

This information is available in alternative formats for persons with disabilities. 
To request this information in alternative format, call (619) 446-5446 or (800) 735-2929 (TT) 

DS-3031 (03-03) 
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Item #11 

DATE ISSUED: November 20,2007 

ATTENTION: Centre City Development Corporation 
Meeting of November 28, 2007, Agenda 655 

SUBJECT: Navy Broadway Complex Project (Site bounded by Harbor Drive, 
Broadway and Pacific Highway) - Consideration of New 
Environmental Determination by Development Services Department 
Regarding the Superseding Master Plan and Phase I Buildings for 
Blocks 2 and 3, Adoption of the Same and Affirmation of CCDC 
Consistency Determination Previously Approved by CCDC Board in 
July 2007 - Marina and Columbia Sub Areas of the Centre City 
Redevelopment Project 

T M ; C i c :__ T>_~- - - * * x -

REQUESTED ACTION: Board consideration of a new Califomia Environmental Quality 
Act ("CEQA") (Pub. Resources Code, § 21100 etseq.) Consistency Analysis being prepared 
by the City of San Diego Development Services Department ("DSD") that the criteria set 
forth in Public Resources Code section 21166 — requiring preparation of a subsequent or 
supplemental environmental impact report ("EIR") under the CEQA - are not present with 
respect to the Superseding Master Plan and Phase I Buildings for Blocks 2 and 3 
("Superseding Master Plan and Phase I Buildings") of the Navy Broadway Complex 
("NBC") Project and re-adoption of Centre City Development Corporation ("CCDC1) 
Consistency Determination for said Superseding Master Plan and Phase I Buildings. 

STAFF RECOMMENDATION: That the Board: 

• Consider the CEQA Consistency Analysis being prepared by the Development 
Services Department for the Superseding Master Plan and Phase I Buildings, which is 
anticipated to conclude that no subsequent or supplemental EIR is required for the 
NBC Project (Analysis to be provided under separate cover), and consider a 
Resolution adopting such Consistency Analysis and affirming CCDC's Consistency 
Determinations for the Superseding Master Plan and Phase I Buildings, which 
Consistency Determinations were adopted by the Board on July 25, 2007 
(Resolutions 2007-1 through 2007-5). 

SUMMARY: On October 25, 2006, the CCDC Board of Directors ("Board") considered the 
Developer's application for the first master plan and proposals for or the Navy 

225 Broadway Suite TIOO San Diego, Califomia 92101-5074 619 235-2200 FAX 619/236-9148 
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Administration Building submitted by the Developer in May 2006. That same date, the 
Board voted to approve staff re commendations with respect to sueh determinations, subject 
to limited modifications and additions. The Board also voted to adopt DSD's October 19, 
2006 CEQA Consistency Analysis for the Navy Broadway Complex ("DSD CEQA 
Consistency Analysis"). The DSD CEQA Consistency Analysis considered whether a 
Subsequent or Supplement EIR was required for the NBC project pursuant to Public 
Resources Code section 21166. 

On July 2, 2007, the Developer submitted a new Master Phn and Phase I Buildings Basic 
Concept/Schematic Drawing? [of Blocks 2 and 3] for the Navy Broadway Complex Project 
("Superseding Master Plan and Phase I Buildings"). As required by the Development 
Agreement, CCDC undertook a consistency analysis for the Superseding Master Plan and 
Phase I Buildings. 

On July 25, 2007, the CCDC Board adopted findings that the Superseding Master Plan and 
Basic Concept Schematic Drawings are consistent with the Design Guidehnes, subject to 
recommended conditions. The Board also adopted findings that the DSD CEQA Consistency 
Analysis continues to be adequate with respect to the Superseding Master Plan and that, 
pursuant to Public Resources Code section 21166, no Subsequent or Supplemental EIR is 
required for me project. (Resolulicuis 2007-1 tttrough 2007-5 (executed July 25, 2007).) 
(See CCDC Staff Report, dated July 20, 2007 (Attachment B). 

Two separate appeals were filed challenging CCDC's July 25,2007 environmental 
determination for the NBC project Superseding Master Plan and Phase I Buildings. The first 
appeal was filed on August 1, 2007 by Katheryn Rhodes and Conrad Hartsell M.D. The 
second appeal was filed on August 6, 2007 by Briggs Law Corporation on behalf of the San 
Diego Navy Broadway Complex Coalition. The appeals were scheduled to be heard by the 
San Diego City Council on November 6, 2007. At the November 6, 2007 hearing, the City 
Council voted to continue the hearing to December 4, 2007. The City Council's decision to 
continue the hearing was based on a memorandum submitted by the San Diego City Attorney 
on November 5, 2007 (Attachment Q advising; 

Since only the City and not CCDC has the authority to perform [a Public 
Resources Code, section] 21166 environmental detennination, the City 
Attorney recommends granting the appeal and remanding the matter to City 
staff to perform the necessary 21166 analysis under CEQA so that CCDC 
thereafter may proceed with an amendment to the Consistency DeterminatioiL 

On November 19, 2007, Sabrina V. Teller, (CCDC's CEQA counsel), conferred by 
telephone with Councilmember Faulconer and his staff, representatives of the City 
Attorney's Office, Nancy Graham and Eh Sanchez to discuss the request that had been made 
to the City's DSD pursuant to Public Resources Code section 21166 for an independent 
review of the Superseding Master Plan for the Navy Broadway Complex, approved by this 
Board in July 2007. The appeals of CCDC's July 2007 decision to adopt DSD's previous 
environmental consistency determination for the first Master Plan as adequate and valid for 
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the Superseding Master Plan are scheduled to be heard by the City Council on December 4, 
2007. It is expected that DSD's new consistency detennination will be completed prior to 
that hearing. 

Although staff does not agree with the City Attorney's position that the Board has no 
authority under the NBC Development Agreement to make any CEQA determination for the 
project, the City Attorney has recommended that the Board adopt anew DSD's latest 
environmental determination and reapprove the Consistency Determination under the 
Development Agreement that is within CCDC's purview. Staff believes such an approach 
would provide valid and easily-understood documentation that a subsequent or supplemental 
EIR is not required for the NBC Project. 

CONCLUSION 

Staff recommends that the Board adopt anew DSD's forthcoming CEQA Consistency 
Analysis and affirm CCDC's Consistency Determinations for the Superseding Master Plan 
and Phase I Buildings previously adopted by the Board July 25, 2007. (Resolutions 2007-1 
through 2007-5 (executed July 25, 2007).) 

Respectfuiiy Submitted, Coiicuiitu by: 

Eh Sanchez Nancy C. Graham 
Senior Project Manager President 

Attachments: 
Attachment A - Updated DSD CEQA Consistency Analysis 

(under separate cover) 
Attachment B - CCDC Staff Report, dated July 20, 2007 (without attachments) 
Attachment C - San Diego City Attorney Memorandum, dated November 5,2007 
Attachment D - Memorandum from Sabrina V. Teller to City Council, dated 

November 13,2007 
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DATE ISSUED: 

ATTENTION: 

SUBJECT: 

STAFF CONTACT: 

July 20, 2007 

Centre City Development Corporation 
Meeting of July 25, 2007 

Consistency Determination for The Navy Broadway Complex 
Superseding Master Plan and Phase 1 Buildings for Blocks 2 and 3 
- Proposed by Manchester Financial Group to be Developed and 
Constructed on the Navy Broadway Complex Site - Marina and 
Columbia Sub Areas of the Centre City Redevelopment Project 

Eli Sanchez, Senior Project Manager 
Suzanne Drolet, Associate Planner 

REQUESTED ACTION: Board consideration of a consistency determination for the 
Superseding Master Plan and the Phase 1 Buildings Basic Concept/Schematic Drawings located 
on Blocks 2 and 3 of the Navy Broadway Complex site bounded by Harbor Drive, Broadway and 
Pacific Highway ("Site"), in accordance with the "Agreement Between The City of San Diego 
("City'̂ ) and The United States of America ("Navy") Adopting a Development Plan and Urban 
Design Guidehnes for the Redevelopment of the Navy Broadway Complex" ("Agreement") 
(Attachment A). 

STAFF RECOMMENDATION: That the Board: 

• Adopt a resolution finding that the Superseding Master Plan for the Navy Broadway 
Complex ("Project"), as submitted and dated July 2, 2007 ("Superseding Master Plan") 
by the Manchester Financial Group ("Developer"), is consistent with the Agreement's . 
Development Plan and Urban Design Guidehnes ("Design Guidelines"), with conditions 
(Attachment B); 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 2A, 
submitted and dated July 2, 2007 by the Developer (Attachment B), are consistent with 
the Agreement's Design Guidehnes, with conditions; 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 2B, 
submitted and dated July 2, 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidehnes, with conditions; 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 3A, 
submitted and dated July 2S 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidehnes, with conditions; and 

• Adopt a resolution finding that the Basic Concept/Schematic Drawings for Building 3B, 
submitted and dated July 2, 2007, by the Developer (Attachment B) are consistent with 
the Agreement's Design Guidehnes, with conditions. 

Item Number 10. Page 1 of 10 
Meeting of July 25. 2007 
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SUMMARY: In 1992, the City of San Diego ("City") entered into the Agreement with the Navy 
and thereby adopting the Design Guidelines for redevelopment of the NBC Site. The Agreement 
gives CCDC the authority to act on behalf of the City to make a determination whether or not 
plans and specifications for any proposed project are consistent with the Design Guidelines. 
Staff has reviewed the plans and specifications for the Superseding Master Plan and Phase 1 
Basic Concept/Schematic Drawings submitted July 2, 2007, in accordance with the Agreement, 
North Embarcadero Visionary Plan, the Environmental Impact Report prepared for the 
Agreement and adopted Design Guidehnes. Staff reviewed both the "quantitative" and 
"qualitative" issues. With regard to the proposed Superseding Master Plan, which only evaluates 
the more straight-forward "quantitative" issues (i.e., numerical determinations such as square 
footage, height, setbacks, public open space, etc.), the analysis found no inconsistencies with the 
parameters set forth in the Agreement and Design Guidelines. 

The "qualitative" issues are more complex involving detailed processes with regard to 
architecture, urban and public realm design (such as the north/south pedestrian walkway/paseo) 
for each proposed building site. CCDC assembled a panel of noted, nationally recognized design 
professionals ("Design Panel") to assist with the design review of the qualitative aspects of the 
proposed Master Plan and proposed buildings for the Site. "Quahtative" measures will continue 
to be reviewed as they evolve in the future and as each block and individual building(s) are 
reviewed at subsequent steps in accordance with the Design Guidelines. 

This report provides an overview of the staff analyses of the plans and specifications, submitted 
on July 2, 2007, in accordance with the Agreement's Design Guidelines. Staff recommends that 
the Master Plan and Phase 1 Buildings may be found to be consistent with the Design 
Guidelines, subject to recommended conditions. 

FISCAL CONSIDERATIONS: None. 

COMMITTEE RECOMMENDATION: On July 20, 2007, the Real Estate Committee will 
consider the staff recommendation at a special meeting. Staff wi|l provide an oral update 
to the Board at the regular meeting of July 25, 2007. 

CENTRE CITY ADVISORY COMMITTEE RECOMMENDATION: On July 18, 2007, 
the CCAC took the following two actions: 

• Motion #1: 
CCAC Vote: 21 in favor, 1 opposed, 1 recused 
PAC Vote: 19 in favor, 1 opposed, 1 recused 
Approval of the Master Plan for the Navy Broadway Complex as submitted and 
dated July 2, 2007 by the Manchester Financial Group is consistent with the 
Agreement's Development Plan and Urban Design Guidelines with conditions as 
outlined by staff's report dated July 13,2007. 

• Motion #2: 
CCAC Vote: 17 in favor, 3 opposed, 1 recused 
PAC Vote: 16 in favor, 2 opposed, 1 recused 
Table the design review (Basic Concept/Schematic drawings) for buildings 2A, 
2B, 3A and 3B until the CCAC has ample time to review, discuss and make 
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motions on each building. The CCAC is scheduled to meet on Tuesday, July 24, 
2007 to consider Basic Concept/Schematic drawings. 

CHANGES SINCE BOARD COMMITTEE MEETING: Changes made since the Real 
Estate Committee report are noted in bold font. 

OTHER RECOMMENDATIONS: None. 

BACKGROUND 
On October 25, 2006, the Board adopted Resolution 2006-03, by which it adopted the October 
19, 2006 "CEQA Consistency Analysis for Navy Broadway Complex" issued by the City's 
Development Services Department ("DSD") and the detennination by DSD based on such 
analysis that no further environmental review is warranted for the NBC Project. The Board also 
approved the staff recommendation on the Master Plan Consistency Determination, as 
conditioned. November 14, 2006, the Board adopted Resolution 2006-04 incorporating the 
Master Plan Consistency Determination, as conditioned and subject to certain modifications 
contained in Resolution 2006-04. 

The Basic Concept/Schematic Drawings for the Navy Administration Building on Block 3B was 
also submitted in June 2006 for a consistency determination by CCDC. However, the Board 
took no action on such consideration. On November 8, 2006, the Board granted a request by the 
Developer to resubmit the "Consistency Determination Submittal Requirements" for the Navy 
Administration Building ("NA.B"). At that meeting, the Board RISO directed staff to meet with 
the Developer to coordinate the process for the resubmission of the submittal package for the 
NAB. In December 2006, the Developer submitted revised drawings for the Master Plan and 
seven buildings on the Site for a consistency detennination for each of the buildings in 
accordance with the Design Guidelines contained in the Agreement. The consistency 
determination currently before the Committee does not include buildings on Blocks 1 and 4. 

DEVELOPMENT TEAM 

ROLE/FIRM 

Property Owner 
United States Navy 

Developer 
Manchester Financial Group 

Construction Manager 

Not Selected 

General Contractor 
Not Selected 

Subcontractor 

Not Selected 

Architect 
Martinez + Cutri 
Tucker, Sadler 
Landscape Architect 

CONTACT 

Karen Ringel 

Perry Dealy, President 
Manchester Development 

Joe Martinez 
John Hinkle 

OWNED BY 

United States of America 

Privately Owned 

Privately Owned 
Privately Owned 
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ROLE/FIRM 

Wallace Roberts &Todd, Inc. 

CONTACT 

Kathleen Garcia 

OWNED BY 

Privately Owned 

DISCUSSION 

Design Panel - An expert panel of nationally-recognized architects and urban designers ("Design 
Panel") was assembled by CCDC to provide an independent, speciatized and professional review 
of the proposed design of the project. 

The Design Panel met with the Developer and CCDC staff on December 8, 2006, February 1, 
and April 3,2007 to review the quality of design of the proposed Master Plan and seven 
buildings on the Site. The meetings were a collaborative effort of the Design Panel, the 
Developer and CCDC staff. During those meetings, the Design Panel made numerous 
suggestions to the Developer to enhance the quality of design of the proposed Project. The 
Design Panel suggestions resulted in the following four primary design principle modifications 
to the Master Plan: 

1. The north/south passage extending from Broadway to Harbor Drive should be revised to 
create a plaza at each end, connected by a slightly narrowed and more linear paseo. The 
Design Panel expressed concerns that the paseo should be an activated space and 
therefore recommended that it be narrowed to 55 to 65 feet in width and bordered by 
active retail and restaurant spaces within a 2-3 story streetwail. This was io create a 
series of garden rooms and piazzas rather than a free-form public open space area that 
would be less pedestrian friendly and activated. In addition, the Design Panel suggested 
that the footprint of Building 2A be expanded to provide a more forma) edge to the paseo 
and the public open space on Block 1A, which the Design Panel envisions as more of a 
flexible formal piazza to accommodate gatherings rather than a purely passive landscaped 
area. 

2. The western blocks within the project should establish an approximately 75-foot tall 
"corniche" streetwail along Harbor Drive in order to create a strong edge to the 
waterfront, with the tower stepping back from the corniche. 

3. Blocks 1B and 4B should be developed with 'iconic" buildings, with the remainder of the 
blocks designed and developed with high quality "background" buildings. A final 
recommendation made by the Design Panel regarding the iconic buildings was to either 
create an invited-list competition or to otherwise carefully select an architect of proven 
and worldwide stature to design them. 

4. The required museums and/or public attraction spaces should be located in an iconic 
building on Block 4B. 

After the series of Design Panel workshops, the Design Panel felt that the Developer team had 
largely incorporated the elements previously discussed and were pleased with the general 
direction that the Master Plan had taken with some additional suggested adjustments. However, 
when it came to the architecture, the Design Panel considered the architecture to be barely 
conceptual in nature, with some structures such as buildings 2A and IB having only a "blocked 
out" appearance, i.e. only at the very preliminary stages of design Other structures were of 
concern due to the scale and rhythm along Harbor Drive, the difficulties of building facades and 
storefronts not representing an adequately developed architectural program. 
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Based on the Design Panel's review and the input received from the Committee on April 11 and 
May 16, 2007, the Developer revised the proposed submittal for the Master Plan and seven 
buildings to the Superseding Master Plan and the Basic Concept/Schematic Drawings for four 
buildings on Blocks 2 and 3 (Phase 1) that are currently being considered for a consistency 
determination by CCDC. 

Four Steps of Consistency Review - The consistency review includes a review and analysis of 
whether the development proposed by the Developer substantially conforms to the Development 
Plan and Urban Design Guidehnes. The submittal, review and consistency determination is to 
proceed in four steps as specified in Section 5.2 of the Agreement The four steps involve the 
submission of plans and specifications at the following stages: 

1. Basic Concept/Schematic Drawings 
2. Design Development Drawings 
3. Fifty percent (50%) Construction Drawings 
4. One hundred percent (100%) Construction Drawings 

A further consistency determination will be made as each individual block(s) and/or building(s), 
together with the more advanced plans and specifications for the public open space for each 
block, are submitted and reviewed by CCDC in accordance with Section 5.2 of the Agreement 
No development on any portion of the Proj ect can proceed under the Agreement unless and until 
a determination of consistency has been made bv CCDC, and no construction activities on any 
portion of the Project may commence until CCDC issues the final consistency determinations of 
each portion or phase of the Project. The Developer, in previous public meetings, has made a 
commitment to the Board to follow this process as development proceeds. 

The four step process is contained in Section 5.2 of the Agreement. The progression of drawings 
through the four step process shall illustrate how the conditions imposed in connection with 
previous submissions have been accommodated. 

The current review is for consistency of the Superseding Master Plan and Phase I Buildings in 
Blocks 2 and 3 dated July 2, 2007, at the Basic Concept/Schematic Design Drawing stage. The 
consistency determination matrices for the Superseding Master Plan and Phase 1 Buildings in 
Blocks 2 and 3 are attached as Attachment C. 

The Agreement sets forth minimum submittal requirements for this stage and requires that these 
drawings are "sufficiently detailed and at a scale to enable CCDC to make the determination of 
consistency." The Phase 1 Buildings will continue to proceed through the four step consistency 
determination process as the Developer moves forward with the more advanced drawing stages. 
The next phase of proposed development on all or portions of Blocks 1 and 4 will be required to 
submit Basic Concept/Schematic Drawings at the initial stage of review for consistency. 

Master Plan Concept - The Navy Broadway Complex Project "Master Plan" is a set of drawings 
illustrating the conceptual Project in its entirety and establishes the foundation for the 
distribution of uses and building volumes on the Project site. The Master Plan includes the site 
plan/ground level usage and basic massing, volumes, and forms of buildings in order to verify 
required building constraints are observed and that the proposed programs and parking are within 
the parameters allowed by the Developer Agreement, circulation/development site access is also 
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addressed. The Master Plan does not include specific design programs or a level of detail that 
would enable a quahtative assessment of design at the individual site level. Each individual 
building/site that is submitted for a Consistency Determination is evaluated against the basic 
criteria established by the Development Agreement as represented in the Master Plan If any one 
of the proposed buildings, whose volumes, massing, and program of uses as represented in this 
Master Plan, is proposed to be changed in basic footprint, volume, massing, or program of uses 
in a subsequent submittal of the four-phase review process established by the Developer 
Agreement, the Master Plan shall be updated to reflect the new building in context with the other 
proposed or approved buildings and site organization. Architectural refinements and adjustments 
to building volumes and massing within the parameters estabhshed by the Developer Agreement 
shall not require preparation of an amended Master Plan. 

Consistency Review - Superseding Master Plan - Staff has reviewed the Superseding Master 
Plan, dated July 2, 2007, for consistency and recommends that the Board find the Superseding 
Master Plan consistent with the Agreement's Design Guidehnes, subject to the conditions 
included in the Navy Broadway Complex Superseding Master Plan & Phase 1 Building Basic 
Concept/Schematic Drawings - CCDC Consistency Determination (Attachment C). A summary 
of the staff findings and conditions for the Master Plan are set forth below. 

The Superseding Master Plan is found consistent with the "quantitative" standards and 
maximums regarding allowable land uses, intensity of uses, pubhc open space, museum square 
footage and parking standards. Regarding land uses, the drawings indicate 'condo-hoteT and 
conuO-Omce , ^omAornmiuin owncrsjiip Ci uicsc Sî owcu uses may require icga^ an t̂ s^ajjiCmia 

Coastal Commission review outside the scope of CCDC's review. 

All proposed "quantitative" development standards such as heights, stepbacks, access locations 
and sidewalk dimensions are consistent with the Design Guidelines, with a few minor 
conditions/corrections. The proposed conditions contain clarifications and explanations of what 
follow-through will be required in subsequent detailed submittals in accordance with Section 5.2 
of the Agreement, especially to implement the North Embarcadero Visionary Plan streetscape 
design. 

Staff finds all proposed building forms fit within the allowable envelopes; that the tower massing 
maximizes inland views; that the buildings appropriately frame the streets, pubhc open space and 
define a spacious north/south passage. Staff has included comments/conditions to ensure that 
key design features will be maintained and consistently developed in much greater detail during 
required subsequent building submittals of plans and specifications for review under Section 5.2 
of the Agreement. Staff recommends that the Superseding Master Plan may be found to be 
consistent with the Agreement's Design Guidelines. 

Design Review - Consistency Determination - Below is a summary of the consistency review as 
summarized by Gwynne Pugh, a member of the Design Panel. A copy of the "Design Review of 
Blocks 2 and 3 For Consistency Determination" letter prepared by Gwynne Pugh is attached as 
Attachment D. 

The Agreement states that the architecture shall establish a high quality of design. While it is not 
the intent for the entire Development to represent a single architectural solution, The Agreement 
does require the establishment of a compatible vocabulary of forms and materials to create a 
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visually harmonious grouping of buildings. Consequently the development should enhance not 
just the aesthetic and visual values but also the general experience and quality of life. 

Within the context of the Navy Broadway Complex buildings 4A and 1A are required to be 
'iconic' while the remaining structures should be of high quality design and more retiring or part 
of the 'fabric of the City'. To these ends these structures should enhance not just the aesthetic 
and visual values but also to add to the quality of life and to the visceral experience engendered 
by the development. 

Buildings need to respond to the environmental conditions that will make each structure unique, 
as well as integrated into the development as a whole. The structures need to contribute to the 
pubhc realm, as well as benefit from the opportunities that are generated by these premium sites 
consequently producing the high quality of design. 

Consistency Review - Block 2A - The massing and general forms of this building are good but 
significant attention needs to be paid to the pedestrian scale. Texture, scale, color, detail, 
articulation and visual interest need to be addressed. The tower has good articulation and form 
providing interest and distinction to the building. More attention needs to be paid to the intrinsic 
aspects of sustainabihty based on orientation and weather aspects. Staff recommends that Block 
2A may be found to be consistent with the Agreement's Design Guidehnes subject to conditions. 

Consistency Review - Block 2B - The massing and general forms of this building are good but 
significant attention needs to be ^aid to the pedestrian scale. Texture scale color, detail 
articulation and visual interest need to be addressed. The towers have good articulation and form 
providing interest and distinction to the building. More attention needs to be paid to the intrinsic 
aspects of sustainabihty based on orientation and weather aspects This structure has missed a 
prime opportunity to separate the entry functions of the hotel and the offices. A hotel entrance 
on the promenade could work for considerable mutual benefit to the public realm and to the 
functions of the structure itself Staff recommends that Block 2B may be found to be consistent 
with the Agreement's Design Guidelines subject to conditions. 

Consistency Review - Block 3A - This structure is elegant and well detailed with good massing 
and form, and connected to the environment. Attention to the issues regarding the loading bays, 
shading of the southerly elevation and articulation of the northerly portion of the westerly 
elevation should be taken. With good refinement and design development this should be a 
successful structure and complement the fabric of the development. Staff recommends that Block 
3A may be found to be consistent with the Agreement's Design Guidehnes subject to conditions. 

Consistency Review - Block 3B - Staff finds that this building presents a uniquely-inspired 
architecture with a subtle nautical theme appropriate for its position in the Project site and 
proposed use for Navy administrative facihties. The boat-shaped building's curved floor plan 
offer gently curving facades along the north and south faces that peel away to reveal a 
transparent west fa9ade to the bay and east elevation offering the slenderest profile to the upland 
areas. The building is well-articulated and employs quality materials that create interest and 
variety to promote the pedestrian scale of the street and north-south passage. Abundant 
landscaping around the building creates a park-like public setting at what will eventually be a 
highly traveled space as pedestrians walk between the public open space at 1A and the museum 
spaces at Block 4, and beyond. Staff recommends that Block 3B may be found to be consistent 
with the Agreement's Design Guidelines subject to conditions. 
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PROJECT ANALYSIS AND IMPACT ASSESSMENT 

CEQA Review of the First Master Plan - On October 19, 2006, the DSD issued a 
memorandum explaining DSD's CEQA Consistency Analysis for the NBC Project (the 
"CEQA Consistency Analysis") based on the First Master Plan, in which pursuant to 
Public Resources Code section 21166, DSD reviewed the proposed project against the 1992 
NBC Project EIR/EIS and several more recent EIRs which considered or assumed 
development approved for the NBC Project DSD found that the 1992 NBC Project 
EIR/EIS, the 1992 Final Master EIR for the Centre City Redevelopment Project, the 1999 
Final Subsequent EIR for the Ballpark and Ancillary Development Projects, the 2000 
North Embarcadero Visionary Plan EIR, and the 2006 Downtown Community Plan Final 
EIR (collectively, the "Environmental Documents") all either adequately evaluated the 
NBC Project or else assumed the full development of the NBC Project in their assessments 
of other downtown plans and projects. DSD also determined that the mitigation required 
to be implemented for the NBC Project and related projects (i.e., the Centre City 
Redevelopment Project, the Ballpark and Ancillary Development Project, the North 
Embarcadero Visionary Plan and the 2006 Downtown Community Plan) adequately 
addressed the environmental impacts associated with the NBC Project 

DSD concluded that the First Master Plan was substantially the same as the project 
assumed in the 1992 NBC Project Final EIR/EIS, and that subsequent environmental 
documents covering the downtown area assumed the development contemplated for the 
N B C P r o i e c t 2 n d h a d U n d a t e d t*10 '^nSC*1 1 ^ I S I ^ S ' 6 fnr nnt«»nHiiIlv Qff*>rt*>H r^sniirr-ps «iirh 

as transportation and parking, air quality, land uses, cultural resources, and others. 
Therefore, DSD concluded that the conditions listed in Public Resources Code section 
21166 triggering subsequent or supplemental environmental review were not present and 
that no further environmental documentation was required. 

Based on DSD's CEQA Consistency Analysis, CCDC staff determined, consistent with 
DSD's conclusions, that no further environmental review was necessary for the Master 
Plan as originally proposed. In particular, staff found that neither the proposed conditions 
for the First Master Plan nor the Navy building's inconsistency with the Development 
Agreement triggered additional CEQA review because they did not rise to a level of 
significant adverse aesthetic impacts or significant impacts on the physical environment. 
Therefore, CCDC Staff concluded that no further environmental review, beyond the 
analysis contained in their October 25, 2006 staff report and in the accompanying CEQA 
analysis performed by DSD pursuant to Public Resources Code section 21166, was 
required for the First Master Plan. On October 25, 2006, the CCDC Board adopted CCDC 
Staff's recommendation that no further environmental review was warranted pursuant to 
Section 21166 of CEQA. 

Changes Between the First Master Plan and the Superseding Master Plan - Only minor 
changes have been made to the First Master Plan to become the currently proposed 
Superseding Master Plan and Phase I Buildings. Specifically, differences between the First 
Master Plan and the Superseding Master Plan include: 

• The Superseding Master Plan includes a narrower Paseo than proposed in the First 
Master Plan; 

• The Superseding Master Plan modifies the upper level of the towers; and 
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The proposed Superseding Master Plan proposes slightly different square footage for 
proposed uses than did the First Master Plan. The following table shows the square 
footage proposed under the First Master Plan with those proposed by the Superseding 
Master Plan: 

Project 
component 
Office 
Hotel 

Retail 
Public 
Attraction 
Total sf 
Open 
Space 
Parking 

First Master Plan 
1,650,000 
1.220,000 sf 

(1,472 rooms) 
25,000 
41,000 

2,936,000 
1.9 acres 

2,961 

Proposed 
Superseding 
Master Plan 
1,646,793 sf 
1,181,641 sf 

(1,575 rooms) 
25,000 sf 
40,000 sf 

2,893,434 sf 
1.9 acres 

2,988 

Difference 
-S207sf 
-38r359sf 

(+103 rooms) 
— 

-1000 sf 

-42,566 
— 

+27 

Environmental impact of the proposed Superseding Master Plan and Phase I Buildings -
By the terms of the Agreement, CCDC has only limited ability to conduct its own 
environmental review. The Urban Design Guidelines adopted with the Agreement set forth 
largely objective criteria by which future proposed projects within the scope of the 
Agreement should be assessed by CCDC. Issues relating to maximum-square footage, 
amount of parking, building heights, setbacks, transparency of facades, and pedestrian 
access all involve objective criteria, with no discretion afforded to CCDC to impose 
additional conditions on the Project; however, the Design Guidelines do contain some 
subjective criteria, and therefore, CCDC must exercise discretion over the design of the 
NBC Project, albeit limited to the aesthetic considerations set forth in those subjective 
criteria of the Design Guidelines. 

The exercise of some discretion does not automatically qualify an agency action as a project 
subject to CEQA To trigger CEQA compliance, the discretion must be of a certain kind; it 
must provide the agency with the ability and authority to "mit igate. . . environmental 
damage" to some degree {Leach v. City of San Diego (1990) 200 Cal.App.3d 389, 395.) 
Although CCDC has only limited discretion to review the Project as defined in the 
Agreement for consistency with the subjective criteria in the Design Guidelines, consistent 
with the approach taken for the First Master Plan, staff has taken a conservative approach 
and assumed that its consistency determination is discretionary, and therefore, potentially 
subject to CEQA. 

As stated, staff finds theproposed Superseding Master Plan to be substantially similar to 
the First Master Plan, both in terms of uses and intensity. In addition, staff finds that the 
proposed Superseding Master Plan and Phase I Buildings are consistent with the 
Agreement, subject to conditions, which are substantially similar to those approved for the 
First Master Plan. Therefore, CCDC Staff finds that DSD's recent CEQA Consistency 
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Analysis continues to he valid, relevant, and applicable to the .NBC Project as proposed by 
the Superseding Muster Plan. 

Based on DSWs CKQA Consistency Analysis, as well as flic Initial Study attached to this 
report and prepared by staff for the proposed Superseding Master Plan and Phase 1 
Buildings, Staff finds that none of the conditions described by Section 21166 of CEQA 
applies. As discussed in the associated Initial Study, the proposed Superseding Master 
Plan or the circumstances under which it would be undertaken would not result in any new 
significniit impacts not discussed in thcKnvironinental Documents, nor any substantial 
increase in the severity of impacts identified by the Environmental Documents. In 
addition, no new information of substantial importance has become available since the 
Environmental Documents were prepared regarding new significant impacts, or feasibility 
of mitigation measures or alternatives that apply to the proposed Superseding Master Plan. 

Because none of the criteria of Section 21166 of CEQA are present here, staff concturie.? 
that the preparation of a Subsequent or Supplemental EIU is not required. The proposed 
Superseding Master Plan is adequately addressed in the prior Environmental Documents 
Chat were certified for the 1990 NBC Project and other projects in (he vicinity. Project 
impacts are adequately addressed and appropriate mitigation has been identified. No 
further environmental review is required. 

CONCLUSION 

CCDCl staff recommends that the Board find that the Master Plan and Phase I Build in g Basic 
Concept/Schematic Drawings fur Blocks 2 and 3 arc consistent with the Agreement with 
recommended conditions. 

Kespeclfully submitted, 

Eii Sanchez 
Senior Frojsci Manager 

Ccncuppcd: 

.#Utf&, Ms'i^<rh_#lUf 
•Sutaune Drolet 
Associate Project Manager 

Atrachmcnts: 
Attachment A - Development Agreement 
Attachment B - Superseding Master Plan & Basic Concept/Schematic Drawings dated July 
2, 2007 - Forwarded with Heal Estate Committee FacJiage for July 20,2007 Meeting 
Attachment C - Updated Consistency Detennination Matrices - Master Plan & Phase 1 
Buildings 
Attachment D Gwynne Pugh Design Review Letter 
Attachment E - CEQA Initial Study 
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Office of 
The City Attorney 
City of San Diego 

MEMORAKOUM 
MS 59 

{619)236-6220 

DATE: November 5, 2007 

TO: Honorable Mayor and City Councilmembers 

FROM: City Attorney 

SUBJECT: On the Appeal of a CCDC Environmental Dsicrminarion Under Public 
Resources Code Section 21166 in Relation to the Navy Broadway Complex 
Project, Hearing Scheduled for November 6. 2007, Agenda Item 335 

The City Attorney's office attacbes herein the City Attorney's October 4, 2006 Memorandum to 
the City Council and Mayor relating to the responsibility of the City to perfomi CEQA 
environmental determinations in relation to the Navy Broadway Complex. Project. CCDC is not 
a party to the Development Agreement and is completing the Consistency Deter min ation, 
and any amendments thereto, on behalf of the City. 

Under the Development Agreement with the Navy, the City did not delegate its CEQA 
responsibilities to CCDC. Consistent with the City Attorney's October 4, 2006 advice, the City 
staff did originally perform an environmental determination under the provisions of the 
California Environmental Quality Act [CEQA] Section 21166 before CCDC finalized the 
original Consistency Detennination under the Development Agreement. 

Within the past few months, CCDC amended the Consistency Determination, but before 
finalizing i t performed and finalized a 21166 environmental determination which is the subject 
of the appeal tomorrow. Since oniy the City and not CCDC has the authority to perform this 
21166 environmental determination, the City Attorney recommends granting the appeal and 
remanding the matter to City staff to perform the necessary 21166 analysis under CKQA so that 
CCDC thereafter may proceed with an amendment to die Consistency Determination. 

._X£ 
MICHAEL J. AGUIRRE, City Atiomey 

MJA:SRE:pev 
Attachment 
MS-2007-10 

A T T A C H M E N T C 
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DATE: 

TO: 

l^'kOM: 

SUBJEC'i: 

October^ 2006 

Honorable Mayor fine 

City Attorney 

Office of 
The City Attnmey 
City of Sail Diego 

MEMORANDUM 
MS 59 

(619)236-6220 

i Members of ths City Council 

Amlicabtiity of Public Resources Code Sections 21 
Navy Broadway Complex Proj est. 

INTROBUCTION 

In 1992 the City and the United States, Dcpariment of Defense, Naval Facilities Hnginesring 
Coramasid [Navy}, entered into a written agreement eotitied " Agreement Between, the Qty o: 
San Diego and the United States of America Adopting a Development Plan and Urban Design 
•Guidelines for the Rsdsvriopmeat of the Navy Rrnndway Complex" [Dsvdcpmcct Agresmsntl 

Prior to entering into this Development Agrecmsnt, in October 1990, the City prepared and 
certified an Bn-inranmentei impact Report [1990 EIR] under California Bmironmsntal Qualily 
Act [CEQA] and the Navy prepared en Environmental Impact Statemem [EIS] under the 
National Environmental Policy Act [NEPA] to evajuate the en viro amenta] impacts of the Navy 
Broadway Complex Project. The City of San Diego was identified as the lead agency for 
purposes of the EIR, CCDC was one of the City entities, among others, consulted in the 
preparation of the EIR, In 2006, the Navy selected Manchester as the Master Developer for the 
Navy Broadway Complex. Project. 

Tne City* Council and the Centre City Development Carporarion [CCDC] previously requested 
clarification on the role of the City of San Disgo [City] in reviewing or overseeing the • • 
consistency deicnmnatiori of CCDC for the Navy Broadway Complex Project, in response'to 
that prior request, the Office of the City Attorney issued a Memorandum of Law on September 
15, 2006. An Addendum to the Memorandum of Lew was issued by the'City Attorney on 
September IS, 2006 sxplainingthe City's roisin thedevslopmeat of thsKavy Broadway 
Complex Projecl On S eptember 2 9,2006. the San Diego City Council heard Item 330 where the 
Navy Broadway Complex Project was ciscussed. During this discussion, the City Attorney was 
requested to clarify the eppiioability of CEQA. Public Resources Code Sections 21166 and ( . 
21151 (c), to the proposed Navy Broadway Compiex. Project Sec Attachment A. 
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In' addition, a rina'i Environmental impact Repon for the Proposed San Diego Downtown 
' . Community Plan, the CCDC Planned District Ordinance [PPO], and the 10 .Amendment to the 

.Downtouxi R.edevslopm.eni Plan, SCH No. 2003041001, was prepared and finalized by CCDC in 
March 2006 [2006 EIR]. It has yet to be detsmiined whether the 2005 SIR may or may not be 
used as the additional EIR for the Navy. Broadway Complex Project if a 21166 evaluation 
deterrmues lha: further documentation is necessary cue to changed circumstances.-' ID 2006, the. 
Cirj* anoptsd as its own this 2006 EiR when it approved the. Downtown Conajmmity^lam the-
PDO, and the 10th AmcEdmcnt to the Downtown Redevelopment Plan. 

The Navy has already detcrniiEed that a seeonc loot at the snvinmmeirta] impacts of the Navy 
Broadway Complex Project is justified and has perfortned a subsequent cnvironmenial aneiysis 
under NEPA, including trafnc and air quality studies. This Memo analyzes the requisite steps 
necessary for the City to fulnll its CEQA responsibilities in relation to the Navy Broadway 
Complex Project, 

QUESTIONS PRESENTED 

1. A? '•eac-agency for the Navy Broadway ComplsK Project, is the City responsfole for • 
evaluating the current adequacy of the 1990 EIR under the pro-visions of CHQA [Public 
Resources Code Section 21 loo]? 

2.. Would a 21166 evaluation have to be completed before CCDC completes a ccnsistenCT. 
detennimtier, tor the City? 

3. Is.a CEQA determination associated'•wifh CCDC's consistency determination appealable 
to the San Diego City Council under the provisions of CEQA [Public Resources Code 
Section 21151(c)]? ' 

SHORT ANSWERS 

1. Yes. As lead agency for the Navy Broadway CompicK. Project, the City is responsible for 
evaluating the current adequacy of the 1990 EIR under the provisions of CEQA [Public 
Resources Code Section 21166]. *' 

2. Yes: A 21166 evaluation will have to bs complsted' before CCDC completes n 
consistency detemnnation for the City. 

5, Yes. A CEQA detennination associated with CCDC's consistency determination is 
appealable to the San Diego City Counci] under the provisions of CEQA [Public Resources Code 
Section 21151(0)]. 

LEGAL ANALYSIS 

1. As lead agency for the Navy Broadway Complex Project, the City is responsible for 
•evahiatiag the current adequacy of the 1990 EIR under the provisions of CEQA [Public .. 
Resources Code Section 21165]. 
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The City retained C3QA xesnonsibilities under the Development Agrsetnent The City only 
subcontracted out to CCDC its rssponsibihty for completioD of its contracmal obligation undo-;-
the Developmsnt Agreemenl to perfomi a consistency detsrmicatipn and the tenns of the 
contract spsll out the duties and responsibilitisB of CCDC as subcontractor. The City, for 

•pitrposes of the 1990 EIR, was the express designated lead agency for the Navy Broadway 
Compisx Project, A "lead agsne/'undsr CEQA ie thepubiic agency whizh. has the principal 
responsibility for carrying out or approving i project which may have a signincant effect upon 
the envirorunent Ses Public Resources Code Section 21067. Par purposes of entering into and 
carrying out the Dsvslopment Agreement,- the City remains thr lead agency. This responsibility 
has not been and could not be delegated away 

So significant is the roleof the lead agency foat CHQA proscribes 
delegation. This prohibition was articulated in Kleisi v. City of 
Glendale (1976) 56 Cal, App. 3d 770, 779 [12S Cal. P,?tr. 7811: 
:eNeithsr the CEQA nor the state guidelines authorize i e city 
council to delegate its review and consideration fonctiou to another 
body. Delegation is inconsistent with the purpose of the review and 
consideration function since it insulates the members of&s council 
from public awareness and possible reaction tb the indi.vidual 
members* cavironmenta] and economic values. Delegation is 
inconsistent with the purposes of the EIR, itself*1 

Planning and Conservation League et al, v. Department ofWaisr Resources. Cemral Coast 
Water Authority (2000) S3 Cal. App. 4fa 892, 9C7, 100 Cal. Rptr. 2d 173. See Robert T. 
Sundstrom v. County of Mendocino (19SS) 2C2 Cal. App. 3d 296, 307, 24S Cal. Rptr, 352; see 
also Hayyjard Area.Planning Association v. City of Bayward (2005) 12S Cal. App. 4th 176:164, 
26 Cal. Rptr. 3d 783: L H Hubbard, Jr. v. City of San Disgo (1976) 55 Cal. App. 3d 350,127 
Cal. Rptr, 5S7. 

Contractually, the Dsvelopmsnt Agreem.ent- is clear as to the role of the City and. the role of 
CCDC. If is clear that CCDC is responsiblE for perfcrtning the consistency detennination. but it 
is also clear by the comract terms that the City retained its CEQA rEsponsibilities. See • n•••• 
Sections 5.2 and 9.9 of the Development Agreement Section 9.9 of (ne Development 
Agrcctaesit expressly states; 

[TJhe City agrees, consistent with Ca'dfomia Public Resources 
Code Section 2] 166, that no subsequent or suppismeatal 
environmental impact report shall be required by the City for the 
subsequent implemantaiion of the Project unless required by the 
criteria set forth in Section 21166. 

Furthermore, Atcadnnent 4 of the Developmem Agreement references, in £ footnote, the * • 
possibility of additional environmental analysis to be pstfbnaed by the Navy and the City. 

Interferingporuons of the Paoifit Highway median, if any, shall be • • 
removed and other trafnc mitigatjon measures and'street 
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' modinoations required in the Final Hnviroomental iapad K-eport 
and Final Eaviranmentsi Impact Statement for the Kavy Broadway 
Complcy. Project shall b ; implemented 'unless the City and Navy 
subsequently find that the traffic circulation and air quality 
considerations discussed ic the EER/HIS and which led to the 
molu£LOn of the fequirementB for such improvements in the Project 
are found to be insignificant, are mitigated to 2 Isvsl of' 
insignincance through other actions, or findings are made that 
override these considerations. 

Given thai .these CEQA dirties remain with the City', the question to be determined is whether the 
City need do anything more than what it did in .1990 when it certified the EIR. The provisions of 
CEQA provide for a subsequent review of the adequacy of the 1990 EIR where subsequent 
discretionary actions are to occur. Subsequent discretionary actions by the City may, and on 
behalf of the City will, take place. Tne 1990 EIR is presumed to comply with the provisions of 

• CEQA for purposes of its use by responsible agencies "unless the provisions of Section 21166 
are applicable." See Public Essources Code Section 21169.2. A Section 21166 review by the 
City will detetmine whether there have been substantial changes justifying sapplcmcntal or 
additional environmental docmnentation-'review-. Section 2i 166 comes into play now becauseiv 
depth review has already occurred in 1990, the time for challenging the sufBaency of the 
original EIR-has expired, the question remaining is whether circumstances have changed enough 
to justify rrpsating a substantial portion of the process, and e subsequent diseretmnfrry action, is 
imminent SeeRtvsr Valley Preservation Project v. Metropolitan Transit Dev. Bd. (1995, 4^ 
Dist.) 37 Cal. App. 4* 154^43 Cal. Rptr. 2d 501. See ^ S e c t i o n l5l62.of the CEQA 
Guidelines. 

Subsequent antions by and on behalf of the City are comemplated in the Development. 
Agreement "Building and other related permits for the development of the Property shali be • 
issued by the City in a timely manner." See Section 5,6 of Development Agreement The 
Development Agreement, however, also expressly states in Section 1.2 that the redsvelopmenl at 
the Navy Broadway Complex "snail not require any discretionajy permits'from the City. V.'' 
Building and similar ministerial pfrmits shall be obtained.by the Devebper'of the Broadway;^'* 
Complex only for those structores which are not tc he occupied, in whole or in substantia: part,. 
by the Navy," See Section 1.2 of Development Agreement. However, agreeing by contact that 
no further ciscretionary permits will be needed [and thus no further CEQA renew would 
follow), does not supercede the City's responsfoilitiss under the law where a discretionary penniv 
or approval is in fact needed and CEQA compiiancs is required. 

A govemmeutai entity cannot contract away its CEQA responsibilities. Contract, terms do not 
supercede the requiremems of CEQA Furthermore, the provisions found in Section i.2 of the 
Devdopmen: Agreement assume that a tfbuiiding permit*1 is a minisicriai action. It is no', the > • 
case, howsver, that in every instance a building permit is a ministerial action. It reniainstobepv1 • 
dcicnnined whether other permitting actions taken by the City will trigger CEQA because they 
may be discretionary See Sheila Donahue Miller v. City-ofHermosa Beach (1993) 13 Cal. App. 
4* 11 IS, 17 CaL Rptr. 2d Atofy Friends of Westwood v. City of Los Angelas et al (1987) ] 91 cal 
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App. 3d25P, 235 Cal. Rptr. 788. In addition. There may be other discretionary actions or 
approvals that the- City may conduct with respect tc the Navy Broadway Complej: Project tha'tnp 

k not involve the issuance of "permits." It also remains to be seen what other discretionary 
approvals or actions will be triggered by other governmental agencies as they permit, authorize 
or otherwise approve any portion or alrof this project moving forward. See County of Orange v. 
Superior Court of Orange County; Vedanta Society ofSautkerr. California (2003) 113 Cai. App. 
4th 1, 7-S. 6 Cal. Rptr. 3d 285. Amy one of these future discretionary approvals may rigger 
CEQA and a detennination by the City cr others under Section 21166 of whether the 1990 EDI. 
16 or more years later, is good •enough. 

2. A 21166 evalcation will tiave to be complotsd before CCDC completes a tonsisteacy 
determmation for the City. 

Although not a permit, the consistency dstermination required by the Deveiopment Agreement 
and perfonned by CCDC on behalf of the Ctty is a discretionary action and triggers CEQA 

' compliance. The evaluation of the plans and epeeifi cations by CCDC will trigger some discretion 
and judgment The City has not delegated its CEQA responsibilities to CCDC for this 
consistency celsnnination. Ses Section 1J2. of Development Agreemeat See Sheila Dondkue 
Miller v. C.'o; ofHermosa Beach (1993) 13 Cal. .App. 4th 11 ] 8,17 Cal. Rptr. 2d 408; Friends of 
Westwood v. Ciy of Los Angeles et al (1987) 191 cal. App. 3d 259, 235 Cal, Rptr. 788. Before 
this ciscretionary action can occur, a 21166 evaluation by the City, and any subsequent, 
environmsntaJ documentation, if any, will need to be completed. See Secncm i5162ofthc u,,';: 

In a situation where the 21166 evaluation demonstrates the need to prepare subsequent 
i environmental documentation, neiiher the lead, agency nor an}' other responsible agency can 

grant a subsequent discretionary approval for the project until the subsequent environmental 
document has been adopted/cerrified!. Sec Section 15162(c) of CHQA Guidelines. Once all 

' discretionary approvals have been obtained, no further EIRs may be required by the public 
agency. See Cucamongans Vniied for Reasonable Expansion y. City ofRancho Cucamonga 
(2000r' 4* Dist) 8-2 Cal. App, 4* 473, 98 Cal. Rptr. 2d 202. See Santa Teresa Cuizen Action • 
Group v. City of San Jose (2003,6fll Dist.) U4 Cal. App. 4th 689, Courts have set aside 
government actions where review of the current adequacy of an EIR. given changec 
ciroimstaDces, has not occurred first. See El Morro Community Assn. v. Califomia Dept. of 
Parks &. Recreation (2004, 4th Dist.) 122 Cal. App. 4* 1341; see also Section 15362 of the 
CEQA Guidelines. -

The Naxty has already determined that, a second look, at the environmental impacts of the Navy 
Broadway Complex Project is iusttned and has perfonned a subsequent enviranmentaJ analysis 
under NEPA, including traffic and air quality studies. A 21166 review by the City, and my 
subsequent CEQA document dstermined to be necessary, if any, should cover' any future 
discreuonary actions associated with this project, unless and until any future substantial changes 
occur. A 21166 review now is al=o "consistent with what the Navy has already determined is 
necessary under NEPA. 
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3, A CEQA determination associated with CCDC*s consistency determination is 
appealable to the San Diego City Council under the provisions of CEQA [Public ResourceB 
Code Section 21151(c)]. 

Pursuant to Section 21151(c) of the Public Resources Code: 

If a nonelected detrisinn-maldng body of a ln:aJ isad agency. 
certifies an environmcnial impaa report, approves a-negative 
declaxarion or mitigated negative declaratioa, or determines that a 
project is not; subject to this division, that certincation, approval, or 
detennination maybe appealed to the agency's elected decision- , 
making body, if any. 

In tnis case, the local lead agency is the City of San Diego. Any CEQA determmation associated 
. with CCDC's consistency detennination is appeaiabie to the fuD City Council as provided for 

under Section 21151(c). fee Balcersfield Citizens for Local Control v. CityofBakersiisldeial 
(2004) 124 Cal. App. 4* 1184,1201-1202,22 Cal. Rptr. 3d 203, citing Vedanta Sociew of So. 
Califomia v. Califomia Quartet. Ltd. (2000) 84 Cal. App. 4tl1 5': 7, 525-526. 100 Gal, Rptr. 2c 
889. 

CONCLUSION 

Based upon the analysis provided herein, it ;R the recommend-aticn of the OfScc of the- City 
Attorney that before CCDC make its consistency dstermination. the City complete a 21166 
evaluation to detemnne whether any further environmental documentation under CEQA is 
necessary for the Navy Broadway Complex Project 

MICHA2L J. AGUIRRE, City Attorney 

By J* ^ ^ f ' h ^ + ^ S ^ 
/Shirley R. Edwards 

* ^ — ^ Chief Deputy City Attorney 

:-. v i' 

SRHrpev 
cc: Elisabeth Maland, City'Clcrlc 

Development Services Department Director 
Centre City Development Corporation 
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ATTACHMENT A 

Section 21166, states: 

•When an environmental impact rsport has been prepared for a project 
pursuant to this division, nc subsequent or supplemsntal environmental impact 
report shall be required by the lead agency or by any responsible agency, 
unless one or more of the following events occurs; 

(a) Substantia) changes are proposed in the project which will require 
major revisions of the environmental impact report, 

(b) Substantial changes occur with, respect to the circumstances under 
which the project is being undertaken which wil; require majn-
revisions in the en'vironmentai impa.ct report. 

(c) Newr information, which was not known and could not have been 
known at the time the environmental impact report was csrtined as 
complete, becomes available. 
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To: Honorable Mayor and City Counciimcmbcrs 
From: City Attorney 
Date: November 5. 2007 
Re; On the Appeal of a CCDC Environmental Determination under Public Resources 
Code Section 21166 in relation to the Navy Broadway Complex Project. Hearing 
Scheduled for November 6. 2007, Agenda Item 335. 

The City Attorney's office attaches herein the City Attorney's October 4., 2006 
Memorandum to the City Council and Mayor relating to the responsibility of the City to 
perform CEQA enviromncntal determinations in relation to the Navy Broadway Complex 
Project CCDC is not a party to the Development Agreement and is completing the 
Consistency Determmation, and any amendments thereto, on behalf of the City. 

Under the Development Agreement with the Navy, the City did not delegate its CEQA 
responsibilities to CCDC. Consistent with the City Attorney's October 4, 2006 advice, 
the City staff did originally perform an environmental determination under the provisions 
of the California Environmental Quality Act [CEQA] Section 2] 166 before CCDC 
finalized the original Consistency Determination under the Development Agreement, 

Within the past few months, CCDC amended the Consistency Determination, but 
before finalizing it, performed and finalized a 21166 environmental determination which 
is the subject of the appeal tomorrow. Since only the City and not CCDC has the 
anthority to perform this 21166 cnviTonmental determination the Citv Attcmcv 
recommends granting the appeal and remanding the matter to City staff to perrorm the 
necessary 21166 analysis under CEQA so that CCDC thereafter may proceed with an 
amendment to the Consistency Detennination. 



000.v87 

REMY, THOMAS, 
M O O S E and MANLEY, 

LLP 

MICHAEL H. REMY 
1944-2003 

ATTORKEYS AT LAW 

455 CAPrrOLMALL. SUITE 210 
SACRAMENTO. CALIFORNIA 95814 

TINA A THOMAS 
IAA1ES G. MOOSE 

WHITMANF. MANLEY 
ANDREA K, LEISY 

TIFFANY K. WRIGHT 
SABRINA V.TELLER 
ASHLE T. CROCKER 

Telephone: (916) 443-2745 
Facsimile: (916)443-9017 

E-mail; info@tmmlaw.com 
http://www.rtmmiaw.com 

IENNIFER S. HOLMAN 
MICHELE A, TONG 
AMYR. HIGUERA 

HOWARD F. WILKINS EI 
MEGAN M. QUINN 

AMANDA R, BERLIN 
JASON W, HOLDER 
LAURA M.HARRIS 

KATHRYN C. COTTER 
COURTNEY K. FRIEH 

BRIAN J. PLANT 
OF COUNSEL 

M E M O R A N D U M 

TO: Honorable Mayor and City Council Members 

FROM: Sabrina V. Teller, CEQA counsel for CCDC 

DATE: November 13, 2007 

RE: Response to City Attorney Memorandum (November 5, 2007) regarding "On the 
Appeal of a CCDC Environmental Determination Under Public Resources Code 
Section 21166 in Relation to the Navy Broadway Complex Proj ect, Hearing 
Scheduled for November 6, 2007, Agenda Item 335" 

On November 6,2007; the San Diego City Council voted to continue its hearing on the 
appeals of the decision of the Centre City Development Corporation's Board of Directors to re-
adopt a previously prepared environmental determmation for the Superseding Master Plan for the 
redevelopment of the Navy Broadway Complex (NBC) Project The decision to continue the 
hearing was based at least in part on a memorandum submitted by the San Diego City Attorney 
on November 5, 2007, advising: 

Since only the City and not CCDC has the authority to perform [a Public 
Resources Code, section] 21166 environmental determination, the City 
Attorney recommends granting the appeal and remanding the matter to 
City staff to perform the necessary 21166 analysis under CEQA so that 
CCDC thereafter may proceed with an amendment to the Consistency 
Determination. 

While CCDC neither supported nor opposed the continuance, we welcome the 
opportunity to respond to the new issues raised at the last minute by the City Attorney. 

First, we would like to clarify that CCDC did not amend or substitute DSD's 
detennination. Rather, the CCDC Board re-adopted DSD's October 19, 2006 CEQA 

ATTACHMENT D 

mailto:info@tmmlaw.com
http://www.rtmmiaw.com
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Consistency Analysis for the Navy Broadway Complex (DSD's CEQA Consistency Analysis), 
which was previously upheld by the City Council when the same appellants, alleging the same 
claims, were heard last January. (See CCDC Resolution No. 2007-01, July 25, 2007.) Upon 
Manchester's submission of a superseding master plan on July 2,2007, CCDC staff undertook a 
review of the same documents considered by DSD in its CEQA Consistency Analysis to be able 
to confirm to the CCDC Board that the DSD analysis was comprehensive and complete. Staffs 
review took the form of a modified initial study for the purpose of documenting the scope of 
their review, but the initial study merely informed the conclusions and recommendations of the 
staff report to its Board; it was not a substitute or amendment to DSD's CEQA Consistency 
Analysis. (See Initial Study, Attachment E to CCDC StafFReport, July 20? 2007, regarding the 
Consistency Determination for the NBC Superseding Master Plan and Phase I Buildings.) Prior 
to its approval of the Superseding Master Plan that is the subject of the appeals currently pending 
before the Council, the CCDC Board considered DSD's October 19,2006 CEQA Consistency 
Analysis, as informed by CCDC's additional information in the July 20, 2007 staff report, and 
re-adopted DSD's CEQA Consistency Analysis. 

Second, we respectfully disagree with the City Attorney's interpretation of CEQA in his 
conclusion that CCDC has no authority or obligations under CEQA with respect to the NBC 
project. As the City Attorney has previously acknowledged, CCDC is a "responsible agency" for 
the proj ect under CEQA.' As explained further below, CCDC could not have made its own 
consistency determinations for the Master Plan and Phase I buildings required under the 
Development Agreement without first considering whether the circumstances of Public 
Resources Code section 21166 applied. (CEQA Guidehnes, §§ 15096, subds. (e), (f), 15162.) 

Third, if the City Council determines that DSD should undertake another review of the. 
Superseding Master Plan pursuant to Public Resources Code section 21166, the appropriate 
action would not be to grant the appeals, as the City Attorney suggests, but rather, to suspend or 
continue the hearing and to direct that DSD perform that task and report back to the Council with 
its conclusions. 

CCDC Re-adopted DSD's CEQA Consistency Analysis 

Background 

Manchester Financial Group first submitted a master plan to CCDC for a consistency 
determination under the Development Agreement in May 2006. Before CCDC made its final 
consistency determinations on that master plan, DSD conducted an analysis under Public 
Resources Code section 21166 for the NBC project and submitted an explanatory letter to CCDC 
and the City Council detailing its conclusions. (DSD (Oct. 19, 2006) CEQA Consistency 
Analysis for the Navy Broadway Complex.) Section 21166 sets forth the criteria under which a 

1 / See City Attorney Memo dated Nov. 22, 2006 re: "Navy Broadway Complex Proj ect 
Environmental Appeal Hearings", stating "At its October 25 meeting, CCDC did [adopt 
a] resolution as a responsible agency regarding the CEQA analysis for the Navy 
Broadway Complex Project. The resolution in essence adopted the Analysis of DSD." 
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lead or responsible agency must prepare a subsequent or supplemental EIR for a project for 
which an EIR has already been certified. DSD's CEQA Consistency Analysis concluded the 
criteria listed in Public Resources Code, section 21166 were not met and that no further 
environmental was required," (Id. at pp. 4-5.) 

Prior to making its consistency determination on the first proposed master plan, on 
October 25, 2006, the CCDC Board adopted Resolution 2006-03, formally adopting DSD's 
CEQA Consistency Analysis and determination that no further environmental review was 
warranted for the Navy Broadway Complex Project (CCDC Resolution 2006-03.) Thereafter, 
two separate appeals to the City Council were filed, challenging DSD's analysis and CCDC's 
adoption of that analysis. The City Council voted to deny the appeals and uphold both DSD's 
CEQA Consistency Analysis and CCDC's adoption of that analysis. 

CCDC's Re-adoption of DSD's CEQA Consistency Analysis 

Less than seven months after the City Council upheld DSD's CEQA Consistency 
Analysis and CCDC's adoption thereof, Manchester submitted a Superseding Master Plan for the 
project and basic concept/schematic drawings for Blocks 2 and 3 of the site. In comparing the 
approved master plan with the Superseding Master Plan, CCDC found the two plans similar and 
recent enough, in terms of evaluaiing potential environmentai consequences, that DSD's CEQA 
Consistency Analysis remained valid and applicable to the superseding master plan. (See CCDC 
Report to City Council, Report No.; CCDC-07-20, p. 8; see also CCDC StafFReport, July 20, 

I Specifically, DSD found that no substantial changes to the NBC project were being proposed 
and that the master plan's proposed land uses and intensities were virtually the same as those 
analyzed in the 1992 Final EIR/EIS. (DSD CEQA Consistency Analysis, at pp. 4-5.) DSD also 
found that the proj ect was adequately addressed in the 1992 Final EIR/EIS for the project and the 
several other certified environmental documents for plans and projects in the vicinity of or 
including the NBC project area. As such, there were no substantial changes in the project or the 
circumstances under which the project is being undertaken, nor any new information of 
substantial importance requiring preparation of a subsequent or supplemental EIR. {Id. at pp. 4-

I As explained in the staff report for the CCDC Board's meeting of July 25, 2007 (pp. 
8-9), the differences between the first Master Plan approved by the CCDC Board in 
October 2006 and the Superseding Master Plan approved in July 2007 are minor: 

• The Superseding Master Plan includes a narrower paseo than proposed in the first 
Master Plan, as suggested by the Design Panel assembled by CCDC; 

• The Superseding Master Plan modifies the upper level of the towers; and 
• The Superseding Master Plan proposes slightly different square footage for 

proposed uses than did the first Master Plan [3,207 less sf of office, 38,359 less sf 
of hotel, 1,000 less sf of public attraction, and 27 more parking spaces.] 

Notably, none of the appellants challenging CCDC's re-adoption of DSD's CEQA 
Consistency Analysis have explained how these changes to the first Master Plan 
could give rise to a different conclusion by DSD or any other reviewer regarding 
whether the criteria of Pubhc Resources Code section 21166 are met. 
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2007, regarding the Consistency Determination for the NBC Superseding Master Plan and Phase 
I Buddings). Therefore, CCDC resolved to re-adopt DSD's CEQA Consistency Analysis and 
made findings that no subsequent or supplemental EIR was required for the Project. (CCDC 
Resolution 2007-01.) 

Notably, CEQA does not mandate any specific procedure for an agency to follow in 
determining whether Public Resources Code section 21166 is applicable to the agency's approval 
of a project. The CEQA Guidelines simply provide that "[a] brief explanation of the decision 
not to prepare a subsequent EIR ... should be included in an addendum to an EIR, the lead 
agency's required findings on the project, or elsewhere in the record. (CEQA Guidelines, § 
15164, subd. (e), italics added.) Thus, CCDC could have re-adopted DSD's CEQA Consistency 
Analysis without any further analysis. However, CCDC chose to take the more conservative 
approach of considering whether the criteria in Public Resources Code section 21166 were 
present with respect to the Superseding Master Han and documenting said evaluation by way of 
a modified initial study. (See CCDC Report to City Council, Report No. CCDC-07-20, p. 8; see 
also CCDC Staff Report, July 20, 2007, regarding the Consistency Determination for the NBC 
Superseding Master Plan and Phase I Buildings.) 

Ultimately, CCDC concluded that substantial evidence warranted agreement with DSD's 
CEQA Consistency Analysis that no further environmental review was required for the 
Superseding Master Plan, Therefore, CCDC re-adopted DSD's analysis and made findings that 
no further environmental review was required. 

CCDC Fulfilled Its Independent Duty to Consider "Whether a Subsequent or 
Supplemental EIR is Required for the Navy Broadway Complex Project 

Even if CCDC chose not to re-adopt DSD's CEQA Consistency Analysis, CEQA 
requires CCDC to consider whether a subsequent or supplemental EIR is required for the NBC 
Project (Pub. Resources Code, §§ 21166, 21069, 21 ISO, subd. (a), CEQA Guidelines, § 15162, 
subd. (c).) The duty to comply with CEQA arises whenever a public agency makes discretionary 
decision about whether to approve or cany out a project. (Pub. Resources Code, § 21080, subd. 
(a).) A subsequent or supplemental EIR may only be prepared in connection with a discretionary 
approval. According to the CEQA Guidelines, "if after the proj ect is approved, any of the 
conditions [requiring preparation of a subsequent EIR] occurs, a subsequent EIR or negative 
declaration shall only be prepared by the public agency which grants the next discretionary 
approval for the project, if any." (CEQA Guidelines, § 15162 subd. (c).)4 In this case, the 
discretionary approval triggering CEQA is CCDC's consistency determination under the 
Development Agreement. 

4/ See, for example, Cucamongans United for Reasonable Expansion v. City ofRancho 
Cucamonga (2000) 82 Cal.App.4lii 473, 479-480, in which the Fourth District Court of 
Appeal held that a supplemental or subsequent EIR was not required for a project in 
which a City denied an application for design review because there had been no 
secondary discretionary approval. 

http://Cal.App.4lii
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CCDC agrees that the City is the lead agency for the NBC project and that the City 
retained CEQA authority over the project in connection with subsequent discretionary approvals 
made by the City under the Development Agreement. As the City Attorney has acknowledged, 
however, CCDC, not the City, has the authority under the Development Agreement to make the 
consistency determmation at issue in the present appeals. Because CCDC's consistency 
determination requires the exercise of discretion, it is a discretionary approval within the 
meaning of CEQA. (CEQA Guidehnes, § 15162 subd. (c).) Thus, even though the City is the 
lead agency for the project, the Development Agreement also vests CCDC with some further 
discretionary authority over the project. (Pub. Resources Code, § 21080, subd. (a).) 

Because CCDC's consistency determination is a discretionary approval, CCDC has an 
independent obligation to comply with CEQA in making that determination. As noted above, 
CCDC is best characterized as a "responsible agency" under CEQA. A responsible agency is a 
"public agency, other than the lead agency which has responsibility for carrying out or approving 
aproject" (Pub. Resources Code, § 21069.) A responsible agency typically has permitting 
authority or approval power over some aspect of the overall project for which a lead agency has 
conducted CEQA review. (Pub. Resources Code, § 21069; CEQA Guidehnes, §§ 15096, 15381; 
Citizens Ass 'n. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 
Ca.App.3d 151,173-175.) Here, the Development Agreement vests with CCDC approval power, 
in the form of the consistency review and determination, over some aspects of the overall NBC, 
Proj ect for which the City, as lead agency, has already conducted a CEQA review. Based on its 
limited approval power over the proj ect, CCDC's role in the development process for the NBC 
project is that of a responsible agency. 

Notably, after a lead agency approves aproject, if a project still requires a subsequent 
discretionary approval from a responsible agency, the latter agency cannot act until it has 
"considered" the project's environmental effects as described in the certified final EIR. (CEQA 
Guidelines, § 15096, subd. (f).) Generally, the responsible agency simply accepts the lead 
agency's decision regarding the document's adequacy. (See Lexington Hills Assn. v. State of 
California (1988) Cal .App.3d 415,429-438.) If, however, the criteria of Public Resources Code 
section 21166 apply, the responsible agency must prepare a subsequent EIR before granting its 
discretionary approval. (CEQA Guidelines, §§ 15096, subd. (e)(3), 15162.) 

Applying these principles to CCDC's consistency determination, it is clear that CCDC 
acted within its authority in re-adopting DSD's CEQA Consistency Analysis and in developing 
additional information to support DSD's and CCDC's conclusion that no further environmental 
review for the NBC project is required. The NBC project was approved by the City in 1992. At 
that time, the City certified the Final EIR/EIS prepared for the Project As such, under CEQA, 
CCDC could not act on the proj ect without considering the 1992 Final EIR/EIS prepared for that 

5 / The City Attorney's September 15, 2006 memorandum concluded that 'Under the 
Property Clause of the U.S. Constitution .... The City Council as the legislative body of 
the City exercised its discretion and delegated the determination of consistency review to 
CCDC. Any further right of review over CCDC's determination is not authorized by the 
Development Agreement" (City Attorney Memorandum, Sept 15, 2006, p. 4.) 
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Project. (CEQA Guidelines, § 15096, subd. (f).) Nor could CCDC approve the Superseding 
Master Plan and Phase I buildings if the criteria of Public Resources Code section 21166 were 
met. (CEQA Guidelines, §§ 15096, subd. (e)(3), 15162.) Therefore, CCDC reviewed the 
project's record, including DSD's previously prepared CEQA Consistency Analysis, the 1992 
Final EIR/EIS prepared for the Project, the subsequent applicable environmental documents cited 
in DSD's Consistency Analysis, and additional materials prepared by CCDC staff, which 
included a modified initial study. Based on this review, CCDC re-adopted DSD's Consistency 
Analysis and adopted findings that no subsequent or supplemental EIR was required. As such, 
CCDC acted properly within its own authority under CEQA in re-adopting DSD's CEQA 
Consistency Analysis and making findings that no further environmental review for the NBC 
Project is required. (Pub. Resources Code, § 21166; CEQA Guidehnes, §§ 15162, 15164, subd. 
(e)-) 

For these reasons, the City Council should not grant the appeals on the basis of the City 
Attorney's mistaken position that CCDC exceeded its authority under CEQA or the 
Development Agreement authorizing the NBC Project. If the City Council determines that 
additional review is warranted, it could suspend or continue the hearing and direct DSD to 
undertake that task. 
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DATE: November 27, 2007 

TO: William Anderson, Deputy Chief Operating Officer, City Planningand 

Development 

FROM; Robert J, Manis, Deputy Director, Development Services Department 

SUBJECT: Navy Broadway Complex - Superseding Master Plan CEQA 21166 
Evaluation 

The Development Services Department (DSD) was asked tu conduct a subsequent CEQA 
Section 21166 evaluation for the Navy Broadway Complex (NBC) Superseding Master Plan for 
the Centre City Development Coiporation (CCDC). This review was Imtited to consideration of 
CEQA issues associated with the modified project and the previous Section 21166 analysis 
conducted by DSD dated October 19, 2006. The NBC project is subject to a Development 
Agreement between the City of San Diego and the Navy which was approved concurrently with 
an EIR/EIS prepared by the City^ElR) and Navy (EIS) in 1990. The City as Lead Agency for (he 
EIR retains responsibility for the CEQA process as outlined in the Development Agreement. 
CCDC is responsible for project review and consistency with the Development Plan and Design 
Guidelines. 

DSD conducted a CEQA Section 21166 evaluation, and prepared a memo on October 19, 2006 
regarding the first Master Plan. On October 25, 2006, the CCDC Board adopted the DSD CEQA 
evaluation by Resolution 2006-03. Following the CCDC adoption, the DSD CEQA 
detennination was appealed to the City Council, On January 9, 2007, the City Council denied the 
appeals and upheld the CEQA 21166 evaluation conducted by DSD in October 2006. 

For the purpose of conducting the subsequent CEQA 21166 evaluation of the Superseding 
Master Plan revisions, DSD considered the previous October 2006 analysis as well as the CEQA 
Initial Study prepared by CCDC in July 2007 in determining whether the proposed modifications 
would result in the need for a subsequent or suppJemental EIR in accordance with CEQA. 

The Superseding Master Plan submitted to CCDC for their consistency review consists of the 
following components: a maximum of 2,893,434 square feet (sf) of development, including 
25,000 sf of retail, 1,181,641 sf of hotel space, 1.9 acres of open space, 40,000 sf of museum 
space, and 2,988 parking spaces to serve the proposed project uses. These project components 
analyzed by DSD tor the Superseding Master Plan result in a lotal reduction of 42,616 square 
feel as compared to the original Master Plan analyzed by DSD in 2006. 
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Section 21166 of CEQA states that, when an EIR has been prepared for a project, no subsequent 
or supplemental HIR shall be required unless one or more of the fofJowing three events occur: 

1. Substantial changes jure proposed in the project 
. 2. Substantial changes occur with respect to circumstances under which the project 

is being undertaken 
3. New information, which was not known and could not have been known at the 

time the EIR was certified as complete, becomes available. 

Based on the above criteria and review of the Superseding Master Plan revisions, DSD staff has 
determined that the proposed project revisions, winch result in a reduction in square footage, yet 
still retain all the elements required per the Development Agreement, do not result in a 
substantially changed project. The proposed revisions do not result in new impacts or changed 
circumstances which would require a subsequent or supplemental EIR. As stated in the October 
19,2006 memo from DSD for the previous CEQA 21166 evaluation there is no new information 
available that was not part-of the original EIR/EIS and/or considered with subsequent reviews of 
other nmipr tc w i t h in the. Pmih'e C i tv Crun imin i tv Planning ArRa AclHi l inmi l lv CCTiC nrenarRH _ j — _ , . . . — —j _ j ĵ — . . . . — j l _ — _ L — i 

an Initial Study pursuant to CEQA'for the Superseding Master Plan dated July 2007, and a report 
to the CCDC Board dated July 20, 2007, both addressing the CEQA 21166 evaluation for the 
Superseding Master Plan revisions, DSD staff concurs with the conclusions of these documents. 

The proposed Superseding Master Plan revisions, when compared to the Master Plan reviewed 
by DSD in 2006 are minor and result in a less intense devcloprnent. Therefore, because none of 
the three events have occurred, DSD does not find a need to conduct additional environmental 
review of the Superseding Master Plan for the NBC project. All project issues and mitigation for 
significant impacts have been adequately addressed pursuant to CEQA for the proposed project. 

If you have any questions or need any clarification, please contact Myra Herrmann, the assigned 
EnyironiRental A^mlysl at 446-5372. 

Robert Man) 

Deputy Director 

RM/mjh • 

Attachment: Memo to James T, Waring from Robert Manis, dated October 19, 2006 

cc: Kelly Broughton, Development Services Department Director 
Nancy Graham, President, CCDC 
Eli Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Plmuicr, Development Services Department 
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DATE: October 19,2006 

TO: JajnesT. Waring, Deputy Chief of Land Use and Economic Development 

FROM: Robert Manis, Assistant Deputy Director, Development Services 

SUBJECT; CEQA Consistency Analysis for Navy Broadway Complex 

The Deveiopment Services Department (DSD) was asked to conduct a CEQA consistency 
analysis on the proposed Navy Broadway Complex (NBC) for CCDC. The review is limited to 
consideration of CEQA issues associated with the project and previously certified applicable 
environmental documents. This review was done pursuant to Section 2! 166 of CEQA, The 
NBC project is subjecTlo a Development Agreement between the City of San Diego and the 
Navy and an EIR/EIS prepared in 1990 (The City prepared and certified the EiR pursuant to 
CEQA and the Navy prepared the EIS pursuant to NEPA). The City was the lead agency on 
the EIR and retains CEQA risponsi bill ties as outlined in the Development Agreement. CCDC 
is responsible for reviewing die project for consistency with the Development Plan and the 
Design Guidelines. 

For purposes of conducting the CEQA consistency analysis, DSD considered the proposed NBC 
project components. It was found that the proposed "Navy Broadway Complex (NBC) project is 
consistent with the project described in the J 990 EIR/EIS in terms of uses and intensity. The J 990 
NBC project included a total of 2, 950,000 square feet of office, retail and hotel uses plus 300,000 
square feet of above grade parking and 3J05 total parking spaces (including Navy fleet parking). 
The proposed NBC project is slightly smaller at 2,936,050 square feet of office, retail, and hotel 
uses and Includes a total of 2,961 parking spaces. The layouts of the two projects are similar and 
CCDC will be reviewing the project for consistency with the adopted Design Guidelines. 

DSD's CEQA consistency analysis for the proposed NBC project considered several 
environmental documents, described below, that have been certified since 1990 in the downtown 

area. 

Navy Broadway Complex Project EuvironiUEntal Impact Report/Enviroiimentfll 
Impact Statement (Joint CEQA/NEPA document, October 1990). Certified by the City 
of San Diego on October 20,1992. Thisdocumen! fully analyzed the NBC project at the 
project level and assumed that build out of the downtown area would occur consistent with 
the adopted land use plans. The NBC project EIR/EIS also indicates that the precise mix 
and location (by block) of land uses would be determined by market conditions. As such, it 
was anticipated that possible changes to the site plan from what was approved in 1992 
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would incorporate all relevant mitigation measures identified for 
transportation/circulation/parking, air quality, cultural resources, noise, etc, 

* Final Master Environmental Impact Report (MEIR) for the Centre City 
Redevelopraeat Project Certified by the Redevelopment Agency (Resolution 
#2081) and City Council (Resolution #279875) on April 28, 1992. The 1992 MEIR 
specifically identified the NBC project within the Land Use section on Page 4.A-17 
as follows: "...redevelopment of 1 million square feet of Navy offices; up to 2.5 
million mixed commercial, office, and hotel uses, and a plaza at Broadway and 
Harbor Drive." The MEIR assumed development of the NBC project in the Land Use 
Impact analysis and anticipated mitigation associated with 
Transportation/Circulation/Parking, Air Quality, Cultural Resources and other project 
specific measures necessary to reduce potential impacts to below a level of 
significance. 

• Final Subsequent Environmental Impact Report (SEIR) to the 1992 Final Master 
Environmental impact Report Addressing the Centre City Community Plan and 
Related Documents for the Proposed Ballpark and Ancillary DcvelopmcntProjects 
and Associated Han Amendments. Certified by the Redevelopment Agency 
(Kesoiution #05055) and ihc City Coiincil (Resolution #292363) on October 26,1999. 
The NBC project is not specifically called out as a project under the Land Use or 
Cumulative discussion sections of the SEIR. However, in order to determine the short-
term and longer-term cumulative impacts with or without the Ballpark and Ancillary 
development projects, the SEIR assumed build out of the Redevelopment Project Area as 
defined in the 1992 MEIR which includes the NBC project. In addition, projected land 
use data in the 2002 SANDAG traffic model was modified to include additional CCDC 
build out developments consistent with die 1992 MEIR. Since the 1992 MEIR included 
(lie NBC project, the same and/or similar intersection, ramp and roadway segment 
impacts were assumed in the SHIR traffic analysis. Mitigation included an Event 
Transportation Management Plan, Freeway Deficiency Plan, Parking Management Plan 
and Transit improvements (all significant/mitigated, unless necessary freeway 
improvements are not made, resulting in a cumulatively significant and unmitigated 
impact). 

Atr Quality was analyzed using the Regional Air Quality Standards (RAQS) for the San 
Diego Air Basin. Regional impacts from increased traffic would remain signitlcant and 
unmitigated; however, with proximity io public transit, air emissions would be reduced 
with implementation of RAQS controls. Potential significant unmitigated, long-term 
impacts were identified associated with freeway onramp congestion. Recommendation's 
to implement the Freeway Deficiency Plan were required, but could not be guaranteed. 

1 North Embarcadero Visionary Plan Environmental Impset Report, Certified by the 
Board of Port Commissioners of the San Diego Unified Port District in March 2000. 
This EIR assumed development of the NBC project in the Executive Summary and the 
Land Use discussions. The Visionary Plan Area incorporates (lie NBC project site, but 
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did not include it in the calculation of square footage for die existing and proposed 
Visionary Plan uses (Table 3,3-1, Page 3-5). The Visionary Plan EIR references the 
NBC project as an existing entitled project for comprehensive planning purposes and 
cumulative analysis. The Visionary Plan EIR assumes near-term as 2005 and long-term 
build out as 2020 for the traffic analysis. A significant unmitigated and cumulative 
impact was identified for Freeway 1-5 and 1-5 ramps from I * to 6* Avenues; impacts to 
ramp capacity and ramp meters were also identified and mitigable with implementation 
of SAKDAG 1-5 Freeway Conidor Study, which addresses deficiencies or. the freeway 
and associated ramps. The Visionary Plan EIR also anticipated mitigation associated with 
Parking, Air Quality, Cultural Resources and other project specific measures necessary to 
reduce potential impacts to below a level of significance. The Visionary Plan EIR 
incorporated development and unprovements included in the NBC project, but did not 
consider the project in the cumulative analysis for Urban Design/Visual Qualily. Overall, 
the Visionary Plan adequately addressed the NBC project and is dierefore consistent with 
the certified EIR/EIS, 

o Downtown Community Plan Environ mental Impact Report in Conjunction with a 
new Downtown Community Plan, new Centre City Planned District Ordinance and 
Tenth Amendment to the Redevelopment Plan for the Centre City Redevelopment 
Project. Certified by the Redevelopment Agency and City Council on February 28, 2006. 
The Downtown Community Plan EIR assumed development of the NBC project m the 
Project Description and incorporated anticipated land uses and building square footages 
into the figures and impact analysis. The Community Plan EIR also anticipated 
mitigation for direct impacts associated withTransportalion/Circulation/Parlong, Air 
Quality, Cultural Resources and other project specific measures necessary to reduce 
potential impacts to beiow a level of significance, as well as cumulative impacts to Air 
Quality and Transportation; however, the impacts from implementation of the proposed 
Community Plan and Planned District Ordinance on parking, grid streets and surrounding 
streets is considered significant and unmitigable. 

One issue identified and evaluated with the CEQA consistency review was on-site parking relative 
to the minor modifications to square fooiagi; in the proposed NBC project compared to the 1990 
NBC project. While the lotal square footage of the proposed NBC project represents a small 
reduction from the 1990 NBC project, the total number of proposed parking spaces has been 
reduced from 3,105 to 2,961. The analysis determined that the 3,105 spaces included 230 Navy 
fleet car spaces, leaving 2,875 spaces for general use. The Navy has indicated that there is 
currently a need for only 54 fleet spaces. With a total of 2,961 spaces proposed, that leaves 2,907 
spaces for general use, more than with the 1990 NBC project. 

In conclusion, DSD uoisd that the proposed NBC project is substantially the same as the 1990 
NBC project. The EIR/EIS done for the 1990 NBC project analyzed the project in detail, 
assuming build out of the surrounding area consistent with the land use plans and identified 
mitigation for impacts resulting from the project, Subsequent environmental documents in the 
downtown area, while not analyzing the NBC project at the project level, did reference the NBC 
project and assumed it would build out in accordance with the 1990 NBC project. Most recently. 
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in 2006, the EIR for the Downtown Comnmniiy Plan Update addressed community-wide 
policy/land use issues and again, assumed buildout of the NBC. 

Section 21166 of CEQA slates that when an EIR has been prepared for a project, no 
subsequent or supplemental EIR shall be required unless one or more o f three events 
occur. These events are: 

1. Substantial changes are proposed in the project 
2. Substantial changes occur with respect to chcumsUnces under winch the project 

is being undertaken 
3. New information, which was no: known and could not have been known at the 

time the EIR was certifisd as complete, becomes available 

As stated earlier, there are no substantial changes to (he NBC project from the 1990 NBC 
project. Project uses and intensity are virtually the same. It is acknowledged thai the 
Ballpark and Ancillary Development projects, located in the East Village were not 
identified in the 1992 CCDC MEIR or the 1990 NBC EIR/EIS and therefore not 
considered in the cumulative impact analysis for the NBC project. However, because 
these projects were n5l anticipated, CCDC required (he preparation of a Subsequent EIR 
which incorporated by reference the NBC EIR/EIS and assumed the same build out land 
uses adopted for the community plan at that time, which were ultimately used to analyze 
transportatiOn/circulation impacts, and address regional and local air quality issues. 
Since these projects were ultimaleiy analyzed with consideration of the NBC project, 
DSD docs not consider this to be a substantial change in circumstances. There is no new 
information available that was not part of the original EIR/EIS and/or considered with 
subsequent environmental reviews of other projects. It was and continues to b= assumed 
that the downtown eica, Including the NBC site, would build out according to adopted 
land use plans, When the Downtown Community Plan was changed earlier this year, 
new land use policies were put into place but the assumptions for the NBC site remained. 
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Because none of tiic three events have occurred, DSD does not find a need to conduct 
additional environmental review for the proposed NBC project. The proposed NBC 
project is adequately addressed in the prior environmental documents that were certified 
for the 1990 NBC project and for other projects in the vicinity. Project impacts are 
adequately addressed'ajRkappropnaie mitigation has been identified. 

Robert Manis 

RM/pdh 

cc: Marcela Escobar-Eck, DeveJopment Services Director 
Kelly Broughton, Deputy Director, Development Services 
Nancy Graham. President, CCDC 
Eli Sanchez, Project Manager, CCDC 
Myra Herrmann, Senior Environmental Planner 


